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Public 


Service 


BY APUBLIC UTILITY SYSTEM 


5 eae informal report, for the year 1937, 
is submitted for the information of the gen- 
eral public as well as the customers of the 
operating companies in the Commonwealth & 
Southern system and the security holders of 
The Commonwealth & Southern Corporation. 

The Commonwealth & Southern system con- 
sists of five northern and six southern operat- 
ing companies which together serve electrically 
over 3,100 cities, towns and hamlets. They have 
an average population of 1,650 each. A total 
of over one million homes—634,000 in the 
north, 446,000 in the south—are served. 

A large number of the customers live on 
farms or in outlying territory where costs of 
serving electricity—particularly transmission 
—are high in comparison with more densely 
populated areas. 

The operating companies are bound together 
by the unified sales promotion, engineering, 
operating and financing staffs of the non-profit 
Commonwealth & Southern service organiza- 
tion. This unified operation makes it possible 
for the operating companies to render the con- 
structive public service outlined here: 


FINANCING 


The service organization during the last 
three years has negotiated the refunding of 
$264,174,700 of outstanding bonds and pre- 
ferred stocks of the northern operating com- 
panies with new securities bearing lower rates 
of interest and dividends. As a result the north- 
ern companies effected savings of over three 


and one-half million dollars a year in interest 
and dividend charges. 

In the south, it has been wholly impossible 
to refund any of the outstanding securities of 
the operating companies because of the actual 
and potential competitive operations of the 
Tennessee Valley Authority. Also because the 
Federal Government, in that area, is pursuing 
a policy of securing markets for T.V.A. power 
by free gifts to municipalities of 45% of the 
cost of new distribution systems with which to 
duplicate existing utility systems. 

The senior securities of these southern op- 
erating companies, by reason of this activity of 
the Federal Government, are selling currently 
in the market at $88,000,000 less than their 
par value. This affects 83,000 owners of these 
securities. Moreover, 200,000 people own the 
stock of The Commonwealth & Southern Cor- 
poration whose investment, in turn, is de- 
pressed. 

Because of the inability of these companies 
to raise money in the open market, The Com- 
monwealth & Southern Corporation, in the last 
five years, has advanced to these southern com- 
panies approximately $30,000,000 from its 
own treasury, mainly for indispensable con- 
struction work. Thus have they continued 
efficient service to the 550,000 urban, subur- 
ban, farm, commercial and industrial users 
dependent upon them. 


CHEAP ELECTRICITY 


City and farm customers of Commonwealth 
& Southern system pay an average residential 





rate of 25% below the national average. They 
paid about 314 cents (average) per kilowatt 
hour for the year 1937. This is a lower average 
residential rate than is obtained in any other 
utility group in the United States. 


GREATER USES OF APPLIANCES 


For years the Commonwealth & Southern 
system has intensively promoted the use of all 
kinds of labor saving and convenience appli- 
ances in the home. Northern and southern com- 
panies cooperate with local dealers and help 
them arrange sales of equipment at prices and 
on monthly payments to suit all classes of cus- 
tomers. In 1937 net sales of appliances made 
by the system, itself, were about $17,500,000 
—a new high in appliance sales. 


RESULT—HIGHER K.W.H. USE 


As a result of these progressive policies, the 
average Commonwealth & Southern home—in 
the northern and southern territories—is using 
37% more electric service than is being used 
in the average American home. To state it an- 
other way, the average C. & S. home used close 
to 1,100 kilowatt hours of current in 1937— 
enjoyed an electrical standard of living one- 
third higher than the average U. S. home. 


BRINGING THE CITY TO THE FARM 


The companies in the system are and have 
been for years aggressively pushing rural elec- 
trification. More than 7,300 miles of new lines 
were built during 1937 to serve over 35,000 
new rural customers while 15,000 new rural 


customers were being added to already exist- 
ing lines, No other major system is doing more 
for rural electrification. 


HELPS CARRY THE TAX BURDEN 


Taxes of the Commonwealth & Southern sys- 
tem to various local, state and federal govern- 
mental agencies, amount to $18,337,000 for the 
twelve months ended November 30, 1937. 


STRUCTURE AND POLICY 


The Commonwealth & Southern Corporation 
has a simple, clear corporate structure. It di- 
rectly owns common stock and other securities 
of its operating companies and makes no profit 
on supervision, financing, engineering or from 
any other service. 

The Corporation considers that its function 
is to see that consumers of the system receive 
the largest possible use of energy at the lowest 
possible rates. Also, to give a diversity of in- 
vestment which, in the absence of government 
competition, should insure a stability of in- 
vestment to the thousands of individual own- 
ers of its securities. 

The Commonwealth & Southern system is 
now giving its consumers large average use 
of electric energy at low average rates. If taxes 
were not so high and if the southern compan‘es 
could refund securities, the system could earn 
a satisfactory return for its investors and could 
spend a great deal more money expanding its 
facilities . . . and thus aid a general business 


recovery. 
WENDELL L. WILLKIE, President 


The Commonwealth & Southern 
CORPORATION 


MICHIGAN * ILLINOIS * INDIANA * OHIO * PENNSYLVANIA 


* TENNESSEE 


* ALABAMA * FLORIDA * GEORCIA ° MISSISSIPPI * 80. CAROLINA 
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Important Public Utility Decisions by the Supreme 


Court and Their Public Implications 
By JOHN BAUER* 


ON JANUARY 3, 1938 the Supreme 
Court handed down three public 
utility decisions which promise far- 
reaching significance for the future. The 
first relates to the PWA cases! and con- 
cerns establishment of public ownership 
through financial assistance by the 
Federal Government. The second is that 
of the Pacific Gas and Electric Com- 
pany,? which may affect materially the 
future course of state and federal regula- 
tion by permitting the use of more defi- 
nite and administrable methods than 
have been generally available. The third 
pertains to the Indianapolis Water 
case,? which appears in broad conflict 
with the preceding case and causes 
wonder as to the direction in which the 
Supreme Cout is really headed. 


I. PWA Decision 


The first decision involved the grants 
and loans by the Public Works Adminis- 
tration to municipalities for establish- 
ment of municipal electric systems. Such 
federal assistance was provided for by 


* Director, American Public Utilities Bureau. 
1 Alabama Power Co. t. Ickes, — U.S. —, January 3, 
1938. 


the National Industrial Recovery Act 
as a part of the national employment 
program. Allotments were made to 
municipalities for construction of new 
properties which would furnish useful 
employment. 

In most instances the application for 
funds by municipalities involved not 
only construction of new properties, but 
also competition with existing utilities 
privately owned and operated. Natu- 
rally the private companies opposed such 
projects which would weaken their 
monopoly position in the communities. 
Consequently they brought legal action 
against the federal allotments and in 
many instances obtained injunctions 
from the federal courts on the grounds of 
illegal invasion of their rights, conse- 
quent confiscation of their properties, 
and the unconstitutionality of the fed- 
eral grants and loans. 

The numerous injunctions practically 
stopped municipal activities based on 
federal grants and loans until the legal 
questions were decided by the Supreme 

2 R.R. Com. of Calif. v. Pacific Gas & Electric Co., — 
U.S. —, January 3, 1938. 

3 McCart v. Indianapolis Water Co.. — US. —, 
January 3, 1938. 
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Court, which passed on cases involving 
the Alabama Power Company. It held 
by unanimous decision that the Com- 
pany did not have a legal status to bring 
the complaint. It recognized the right of 
the particular municipalities to compete 
with the Company in furnishing electric 
service and in receiving loans and grants 
for construction. While such competition 
might frustrate the complainant’s hopes 
of profitable investment, it would not 
violate any legal right. The question 
whether the government itself has the 
constitutional power to extend grants 
and loans to municipalities was not 
directly passed upon; but by implication 
the Company was held not to have the 
legal right to challenge the legality of 
the government’s action. The decision 
was heralded by the Public Works Ad- 
ministrator as a complete public victory. 
It will release funds for municipal con- 
struction in the projects which had been 
held back pending final jurisdiction. 
Besides freeing the municipalities and 
the government to proceed with the 
projects for which allotments have been 
made, the decision is likely to have a 
long-run influence upon the public 
ownership movement. With the elimi- 
nation of company legal opposition, ex- 
cept where exclusive franchise grants or 
restrictive state law prevail, municipali- 


4 The suits originally were brought in the United 
States District Court for the District of Columbia. 
There the issues raised included both the constitutional 
power of the Public Works Administrator to make 
grants and loans, and the legal standing of the com- 
plainant to bring the action. The District Court held 
that the petitioner had legal standing, but denied the 
injunctions and dismissed the bills of complaint, holding 
that the Administrator had the power which he exer- 
cised. 

On appeal, the United States Court of Appeals for the 
District of Columbia held that no right of the Company 
had been invaded and, therefore, it was without stand- 
ing to challenge the validity of the Administrator’s acts, 
and so affirmed the decree of the District Court, with- 
out considering the validity of the loans and grants. 
This view was sustained by the Supreme Court. Its po- 
sition appears in the following excerpts from the opin- 
ion: 


ties will be at liberty to adopt public 
ownership, notwithstanding competition 
with private companies. Furthermore, 
they will be able to obtain federal finan- 
cial assistance, depending upon policies 
adopted under national legislation. 


State Restrictions upon Public 
Ownership 


Apart from the particular decision and 
the consequent freeing of public policy, 
the extent of municipal ownership ad- 
vance will depend upon comprehensive 
state legislation bearing upon local con- 
ditions. In most states there are un- 
reasonable restrictions upon establish- 
ment of public ownership. They involve 
not only the direct powers of municipali- 
ties to acquire and operate utility sys- 
tems, but also the indirect restraints 
with regard to debt limits, borrowing 
capacity, and financing. Thorough re- 
vision of state law is widely essential if 
public ownership is to be made attain- 
able on the basis of its economic merits 
and local determination of policy. 

A particular difficulty is that of deal- 
ing with existing properties which are 
owned and operated under franchises 
granted to private companies. Even 
where franchises are not exclusive, if a 
municipality wishes to establish public 
ownership, it must either enter into com- 
petition or purchase the existing proper- 


ties. Either course has its practical dif- 


“These municipalities have the right under 
State Jaw to engage in the business of compe- 
tition with petitioner, since it has been given 
no exclusive franchise. If its business be cur- 
tailed or destroyed by the operations of the 
municipalities, it will be by lawful competition 
from which no legal wrong results. 

“‘What petitioner anticipates, we emphasize, 
is damage to something it does not possess— 
namely, a right to be immune from lawful mu- 
nicipal competition. No other claim of right is 
involved.” 

The same disposition was made of a separate case in- 
volving the Duke Power Company. The decision ap- 
pears controlling in all other cases involving loans and 
grants to municipalities where these have the right to 
compete with private utilities. 
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ficulties, which are often insurmount- 
able. Competition involves not only 
duplication of capital investment, but 
also a split of available business and in- 
crease in total operating expenses. Its 
net community effect is greater total cost 
of service, and probable financial loss for 
the municipal undertaking. 

Reasonable procedure would call for 
acquisition of the private properties, 
so that the municipality would have 
monopoly in the local service area. The 
practical difficulties, however, lie (1) in 
obtaining a reasonable purchase price 
and (2) in ability to finance the acquisi- 
tion under existing state laws, especially 
with regard to debt limits and use of 
municipal credit. State laws generally 
need revision so that purchase of existing 
properties may be effected without 
danger of imposing excessive purchase 
price, and to make attainable the full 
municipal credit for low-cost financing. 
Municipalities could then deal justly 
with the private companies and, at the 
same time, carry out local policy on a 
sound economic basis, without duplica- 
tion of costs and without burden upon 
public credit. 

Under such conditions, a practical 
program of federal financial assistance 
could be readily worked out. The govern- 
ment might furnish immediate funds not 
only for new construction, but also for 
acquisition of existing properties upon a 
self-sustaining financial basis. While the 
policy of making outright grants may 
be dubious, there is no valid economic 
objection to federal loans, provided that 
the local set-up will assure payment of 
interest and amortization of the capital 
advanced for community development. 

Until the dealing with existing proper- 
ties has been put upon a satisfactory 
basis, no great advance in municipal 
ownership can be expected. Competition 
with private utilities has no great allure 
from the standpoint of public interest, 


and the advantages of public ownership 
would be largely dissipated if the ac- 
quisition of existing properties were 
based upon excessive purchase price. 
Furthermore, a municipality might be 
stopped initially through arbitrary finan- 
cial restrictions, even though the under- 
taking would be thoroughly self-sustain- 
ing and would have great community 
advantages, if once established under 
reasonable conditions. While the Su- 
preme Court decision in the PWA cases 
is extremely important, its future effec- 
tiveness depends upon further compre- 
hensive legislation so as to permit the 
practical realization of public ownership 
where this is desired by municipalities. 


IT. Pacific Gas and Electric Case 


In the regulatory field dealing with 
public interest, the Supreme Court on 
the same day, in the Pacific Gas and 
Electric case, apparently released the 
state commissions to a considerable ex- 
tent from extreme restrictions upon 
their procedure in fixing reasonable 
rates. 

In 1933 the Pacific Gas and Electric 
Company was ordered by the California 
Railroad Commission to effect a reduc- 
tion of about $2,000,000 in its gas rates. 
The Company challenged the validity of 
the order before the federal district 
court on the ground that it was deprived 
of property without due process of law, 
in violation of the Fourteenth Amend- 
ment of the Constitution. The district 
court issued an injunction against the 
rates “solely upon the denial of due 
process of law by the commission in 
fixing the rates in question.” It based its 
findings upon the view that reproduction 
cost had been ignored and that the fair 
value of the properties used in public 
service had not been determined within 
the requirements of law to give proper 
consideration to reproduction cost in the 
finding of fair value. 
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The district court did not, however, 
decide that the rates were in fact con- 
fiscatory, and so rested the injunction 
entirely on the procedural consideration 
that the fair value had not been properly 
found. The Commission had considered 
primarily the actual or historical cost of 
the properties, and apparently had re- 
fused to receive in evidence a reproduc- 
tion-cost appraisal offered by the Com- 
pany. The district court thus held that 
the fair value of the property had not 
been properly determined, and that 
therefore the due process clause of the 
Constitution had been violated. 

The decree of the district court was 
appealed to the Supreme Court and was 
reversed by a divided court, 6 to 2, with 
Mr. Justice Sutherland not participat- 
ing.» The majority opinion was written 
by Mr. Justice Hughes. He found that 
the district court had failed to decide 
whether the rates as fixed by the Com- 
mission were in fact confiscatory, and 
that this was the fundamental subject of 
judicial inquiry. As to procedural mat- 
ters, he held that the Company had 
reasonable hearing before the Commis- 
sion and that this body had not acted 
arbitrarily without evidence as to fair 
value and other factors of reasonable 
rates. 

With regard to the basic question of 
fair value on which the Company is 
entitled to a reasonable return, the 
majority opinion pointed out that a find- 
ing had been made by the Commission 
and that there was no showing that 
under the circumstances adequate con- 
sideration had not been given to repro- 
duction cost. Merely because the Com- 
mission had disregarded conjectural 
testimony was not conclusive that the 
value as found was not reasonable and 
that the rates were not adequate to bring 
a fair return on the properties. 


5 The same matter had been before the Supreme 
Court in 1937 when the district court was sustained 


Minority Objection 

This decision was vigorously objected 
to in a minority opinion by Mr. Justice 
Butler, joined in by Mr. Justice Mc- 
Reynolds. It was regarded by this new 
minority as a complete reversal of pre- 
vious decisions, particularly in the West 
case (295 U.S. 662) decided in 1935, in 
which telephone rates fixed by the 
Maryland Commission were found in- 
valid because of the defects in its method 
of finding fair value. It had not made a 
new appraisal of the properties, but had 
taken an earlier one and subsequent net 
property additions, and adjusted the 
amounts on the basis of price index 
numbers to determine the fair value at 
the time of the rate order. This very 
method was found by the then majority 
of the Supreme Court as inappropriate 
for the fixing of fair value and, therefore, 
the injunction issued by the lower 
federal court was sustained, without in- 
dependent judicial finding as to whether 
the rates were in fact confiscatory. The 
decision certainly rested on procedural 
grounds. Mr. Justice Butler concluded 
that the decisions made in the past 
“ought to be sufficiently definite and 
permanent to enable counsel usefully to 
advise clients. Generally speaking, at 
least, our decision of yesterday ought to 
be the law of today.” 

To a layman, at least, the new major- 
ity position appears as a distinct de- 
parture from the decision of the old 
majority in the West case. It points to 
modification in basic requirements as to 
due process under the Constitution, and 
may have great importance for future 
commission procedure. As the decisions 
have stood heretofore, especially since 
1923, the commissions appeared greatly 
restricted in their methods of fixing 


through a 4-4 division. Upon petition, the case was 
taken for reconsideration, with the result of a shift to a 
6-2 reversal. 
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reasonable rates. Under state statutes 
they are required to give hearings to the 
companies and other interested parties, 
and, under the law of the land as de- 
veloped by the Supreme Court, they 
must allow rates high enough to bring 
a fair return on the fair value of the 
properties. While they act legislatively 
in issuing rate orders, they must con- 
form to judicial pattern as to hearings, 
valuation, and evidence admitted and 
considered. 

The generally accepted view had un- 
doubtedly been that commissions are 
required not only to fix reasonable rates 
subject to judicial review, but also to 
follow full legal procedure through 
which they arrive at their legislative 
orders. As to fair value, they apparently 
had to give consideration to reproduc- 
tion cost. Hence, for valid determination 
they had to receive evidence on repro- 
duction cost, shape findings on that 
basis, and consider all the controversial 
and conjectural factors involved in their 
determination of fair value. It is this 
phase of commission rate regulation 
which has largely hampered action and 
has resulted extensively in regulatory 


deadlock.® 


Apparent Procedural Alleviation 


The implication of the majority opin- 
ion is that hereafter commissions may: 
be freed from procedural strait-jackets, 
and will be permitted to function reason- 
ably, without fixed judicial restrictions 
and requirements as to methods through 
which rates are fixed. Apparently they 
will be able to proceed more on the basis 
of definite facts as shown by established 

6 The fundamental objection to fair value based pri- 
marily or substantially upon reproduction cost is that 
of non-administrability, and not intrinsic unfairness to 
the public. If reproduction cost could be readily and 
promptly determined, without conflict of interest, un- 
due expense, and great delay, it would be as just to con- 
sumers as to investors. But with its inherent adminis- 


trative difficulties, it leads largely to deadlock and de- 
feat of regulation. Furthermore, because of inadequate 


records, without getting bogged in the 
realm of opinion, conjecture, and con- 
flict of interest. If in any case the com- 
mission has given really a fair hearing 
and has fixed rates on a reasonable rec- 
ord, the results probably will not be set 
aside by injunction on mere technical 
showing that particular types of evi- 
dence have not been received and given 
specific consideration. The hearings 
would be primarily legislative and not 
really judicial. The equity of the results, 
whether they are actually confiscatory, 
and not formal procedure, would be the 
test of constitutional validity. 

If a company under such commission 
action believes that the rates are con- 
fiscatory, its recourse would be to a 
court, and it must then bear the burden 
of proof to show actual confiscation. It 
would have the benefit of the full legal 
standards of fair value. It would have 
the right to demonstrate that it would 
not obtain a fair return under the rates 
in question and, of course, could offer 
evidence on reproduction cost as well as 
on other factors to be considered. The 
procedure would be entirely judicial, and 
the decision would rest upon definite 
finding as to confiscation. 

Under such modified legal set-up, not 
only could the commissions pursue a 
much more reasonable course of pro- 
cedure, but the number of cases appealed 
to the courts would probably be reduced 
substantially. If a company must ac- 
tually bear the burden of proof to show 
that given rates are really confiscatory, 
it would be in a very different position 
from merely showing that the commis- 
public representation in the entire course of rate pro- 
cedure, it produces g ossly inflated valuations and so, 
administratively, becomes vitally unjust to the public. 
For discussion of the problems see “Can Utility Rate 
Regulation be Made Effective?” John Bauer, Public 
Utilities Fortnightly, June 24, 1937, pp. 797-807; and 
for comprehensive consideration of an effective and re- 
ciprocally just rate-base, Public Utility Valuation for 
Purposes of Rate Control (New York: Macmillan Com- 
pany, 1934), Part III. 
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sion had not followed a particular legal 
course and had not made specific allow- 
ances for given rate factors. It would be 
required to demonstrate the constitu- 
tional reality of confiscation. This would 
not only place restrictions upon the urge 
to appeal, but would fix definitely the 
responsibility of the courts to act upon 
the vital constitutional substance in set- 
ting aside regulatory action. There 
would be fewer injunctions, less clutter- 
ing up of the courts with matters that 
do not reasonably belong there, less 
intimidation of commissions by the 
courts, and less judicial interference 
with public policy in vital economic 
matters. 


Fair-Value Standard Unchanged 


The decision nevertheless leaves the 
general subject of fair value where it 
was. This is still a grossly indefinite con- 
cept. Its specific application is subject 
to wide variation and is dependent much 
upon the mental operations of a particu- 
lar fact-finding body, whether commis- 
sion or court. It still involves deep 
conflicts of interest and unsatisfactory 
basis of establishment. While its final 
determination in any case may be shifted 
to the courts, and while the commission 
may be freed from procedural deadlock, 
the ultimate legal task of fixing fair 
value remains unchanged. 

The Pacific Gas and Electric case 
furnished a special opportunity to clear 
up the long-prevailing fog of fair value 
and to permit the establishment of a 
clear and manageable standard—but, 
unfortunately, the occasion was side- 
stepped. The Federal Power Commission 
intervened in the appeal to the Supreme 
Court and urged that the basis of fair 
value for the future should be shifted to 
prudent investment, without requiring 
consideration of reproduction cost. It 
presented the administrative difficulties 
of fixing rates on the present fair-value 


basis, if reproduction cost must be con- 
sidered and if, therefore, re-appraisal is 
necessary at every important effort to 
revise rates. Because of its future re- 
sponsibility in fixing rates on interstate 
electric service, it desires a standard by 
which it can carry out systematically its 
duties under the federal statutes. If re- 
production cost is continued as the 
dominant or important factor of fair 
value, its work of administration be- 
comes unmanageable and proper regula- 
tion must go largely by default. 

This special issue raised under force- 
ful and persuasive circumstances was 
not passed upon by the Court. Still, as 
pointed out, the decision may greatly 
alleviate the procedural difficulties and 
may make the work of administration 
much more manageable. Furthermore, 
while the Court did not overtly shift its 
position on fair value, it nevertheless 
indicated considerable tolerance to pru- 
dent investment taken as the rate-base. 
The rates in question had been predi- 
cated upon the actual cost of the 
properties. Yet the Court refused to hold 
that the actual cost rate-base did not 
constitute fair value under the circum- 
stances. The following is a significant 
excerpt from the opinion: 

“While the Court has frequently declared 
that ‘in order to determine present value, 
the cost of reproducing the property is a 
relevant fact which should have appropriate 
consideration,’ we have been careful to point 
out that ‘the Court has not decided that the 
cost of reproduction furnishes an exclusive 
test,’ and in that relation we have ‘empha- 
sized the danger in resting conclusions upon 
estimates of a conjectural character.’ Los 
Angeles Gas Company v. Railroad Commis- 
Sion, supra, p. 307. And in the Los Angeles 
case, with the evidence before us which had 
been taken by the Commission and by the 
District Court, we held that on that evidence 
it did not appear ‘to be unfair to the Com- 
pany, in fixing rates for the future, to take 
the historical cost as found by the Com- 
mission as evidence of the value of the Com- 
pany’s structural property at the time of the 
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rate order.’ Id., p. 309. In the instant case 
we cannot say that the Commission in taking 
historical cost as the rate base was makin 
finding without evidence and therefore eo fa 
trary.” 


The implication for more satisfactory 
rate procedure seems clear. At the same 
time, the issues involved were not defi- 
nitely settled even as to procedural re- 
quirements. While the primary duty of 
the courts in issuing injunctions may be 


centered more upon the finding of facts: 


as to actual confiscation, yet the pro- 
cedural standards which the commis- 
sions must follow have not been su‘fi- 
ciently clarified. Greater definiteness is 
needed to clarify the position of the 
commissions and of the courts in dealing 
with reasonable rates. 


ITI. The Indianapolis Water Case 


The lack of full confidence that even 
the procedural phase of regulation by 
commissions has been materially im- 
proved, apart from needed clarity and 


definiteness of valuation standards, 
seems justified by the companion de- 
cision in the current Indianapolis Water 
case. This involved rates fixed by the 
Indiana Public Service Commission in 
1932. 

The Indianapolis Water Company 
challenged the rates before the United 
States District Court on grounds of con- 
fiscation. The court appointed a special 
master who in May, 1934 reported to the 
court that the rates were not confisca- 
tory. After a hearing upon exceptions to 
the master’s report, the district court 
entered a final decree in November, 
1934, dismissing the complaint. The 
Company then went to the circuit court 
of appeals which, because of intervening 
rise in prices (but without re-appraisal), 
reversed the decree of the district court 
and remanded the cause back for further 
proceedings in accordance with the views 
expressed in the opinion. The Public 


Service Commission then appealed to 
the Supreme Court, which sustained the 
circuit court of appeals, with the amend- 
ment that the district court should fully 
rehear and determine the questions of 
valuation. 

This case differs practically from the 
Pacific Gas and Electric case only in that 
no interlocutory injunction had been 
issued, and that the commission rates 
continued in effect. Otherwise, in view 
of the position taken by the majority in 
the other case, it is difficult to see why 
the Commission’s order should not have 
been sustained, and why the action 
should not have been dismissed by the 
Supreme Court. In this case, moreover, 
there was no showing that the Commis- 
sion had not followed due procedure in 
reaching fair value; the amount found 
by the district court was lower. Nor was 
there evidence of record that the fair 
value was greater at the time of the 
decree by the circuit court of appeals 
than the amount found by the Commis- 
sion or the district court. While the rates 
fixed by the Commission remained in 
force, litigation continues and the Com- 
mission action is shrouded with un- 
certainty. 

Dissenting Opinion 

In this case Mr. Justice Black filed a 
sharp dissenting opinion. He held that 
the decree of the circuit court of appeals 
should be reversed and that the cause 
be dismissed for want of jurisdiction, or 
that the district court’s dismissal of the 
Company’s complaint be affirmed. He 
reviewed the circumstances of the case, 
stressing the long-time interval since 
1932, the conjectural elements upon 
which the circuit court of appeals had 
based its decree, the further long inter- 
vals required for redetermination by the 
district court, the probable successive 
appeals back to the Supreme Court, the 
vagarious factors entering into reproduc- 
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tion-cost estimates, and the shifts in 
prices that will be encountered in the 
further consideration and reconsidera- 
tion of a rate order made in 1932.’ 

Mr. Justice Black brought out most 
clearly the variable, hypothetical, and 
self-interest-serving procedure under the 
fair-value rule, with the consequent 
domination and intimidation of com- 
mission action by the courts. He held, 
moreover, that the Commission’s valua- 
tion of $22,500,000 was manifestly 
excessive in the face of actual invest- 
ment. From the records available, he 
showed that the entire investment, with 
the possible exception of $500,000, had 
been contributed by bondholders and 
that the total indebtedness was only 
$13,746,000. Furthermore, he pointed 
out that the stockholders, on a maxi- 
mum $500,000 investment had received 
annual dividends since 1926 ranging 
between 75% and 245%. Under these 
conditions he held that there could be no 
possible confiscation, that the Supreme 
Court should dispose of the case once 
and for all, and that judicial interference 
with state rate control should be dis- 
continued. 


IV. Need of a Factual Rate-Base 


Fundamentally, what is necessary is 
a factual basis for the fixing of rates to 
be followed not only by the commissions 
but by the courts. There should be no 
indefinite concept of fair value which is 
subject to wide variability without 
exact basis of facts, and which may con- 
tain different proportions for different 
factors according to the predilections of 
the fact-finding body, whether this be 
commission or court. 

There should be a definite measure of 
fair value both as to concept and quanti- 
tative content. The amount should be 
readily ascertainable as a matter of 


7 The rates of the same company had been subject to 
a prior series of litigations which was passed upon by 


record. As long as the fair value is not 
shown as a definite fact and as a matter 
of record, rate regulation will be un- 
satisfactory even though the commis- 
sions may be free from procedural re- 
strictions, for they would still look 
forward in every case to uncertain and 
unpredictable action by the courts, in- 
cluding successive appeals, redetermina- 
tions, and re-appraisals. At best, the 
field of contest would be shifted to the 
courts, but litigation would still, to 
large extent, be substituted to restrict 
regulation as an instrument of public 
policy. 

What is needed, first, is a basic shift 
in the Supreme Court’s position as to 
what constitutes fair value, to permit 
factual determination on the basis of 
cost. Second, there should be reconstitu- 
tion of regulatory statutes to provide 
legislatively for definite and factual con- 
trol of rates and for suitable adjustments 
for future systematic administration. 
This means specifically that the fair 
value in any instance should be shown 
by the accounts of the company con- 
cerned and that the rate-base should be 
determined continuously as a matter of 
factual record. 

Apart from the essential transforma- 
tion of legal structure, the first necessary 
step in establishing a definite factual 
rate-base would be initial clearing with 
respect to existing properties and ac- 
counting records. This may be reason- 
ably achieved either through proper 
appraisal on the basis of reproduction 
cost less depreciation, or on the basis of 
actual cost of existing properties less 
depreciation. 

Which of these amounts would be the 
greater or the more reasonable is a mat- 
ter of opinion. Personally, I should favor 
the appraisal process, for it would con- 
form more nearly with the prevailing 


the Supreme Court in the famous McCardle case in 
1926 (272 U.S. 400). 
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concept of fair value. Reasonable actual 
cost, however, might well be substituted 
for reproduction cost in fairness to both 
the public and the companies, or a com- 
posite of the two might be adopted. 
What is paramount is the establishment 
of sensible and definite figures which 
would not be subject to further re- 
determination. 

Whether the starting point for existing 
properties be reproduction cost less 
depreciation or reasonable actual cost 
less depreciation, there should be proper 
factual determination to assure fairness 
to the public as well as to the companies. 
To fix the initial depreciation properly 
is as important as the cost new of the 
properties. To repeat, all this requires 
not only a revised position by the 
Supreme Court but also fundamental 
legislation designed to establish definite 
rate administration. 


Definite Accounting Control 


When the initial adjustments with 
respect to existing properties have once 
been made, then the accounts of the 
companies should be rewritten accord- 
ingly for establishment of a definite 
accounting rate-base. Thereafter, all 
additional property expenditures should 
be recorded at reasonable actual cost 
under commission supervision. Pro- 
visions should be made systematically 
for subsequent annual accrual of de- 
preciation to be included in operating 
expenses and accumulated in deprecia- 
tion reserve. Property retirements should 
be deducted from the property accounts 
at the book values as entered, and should 
be correspondingly deducted from de- 
preciation reserve. 

Under such procedure, the fair value 
or rate-base at any time would be the 
gross book value of the properties less 
the depreciation reserve. Such showing 
would be a simple accounting matter, 
and rates could be readily adjusted up- 


ward or downward according to facts 
beyond dispute. Rate regulation would 
then be conducted as a matter of ad- 
ministration and not litigation. The 
same standard would apply to the courts 
as to the commissions. 

The objective of reconstituting regu- 
lation on the basis of definite and con- 
tinuous administration has the support 
of practically everybody who has given 
due regard to the needs and purposes of 
regulation. It is not directed against the 
utility companies. It would protect 
private rights as well as conserve effec- 
tively the public interest. It would sub- 
stitute facts for opinion and conjecture, 
and would practically eliminate conflict 
of interest. While this involves much 
more than mere dealing with valuation, 
and would include all phases of public 
interest and private rights, the first re- 
quirement is to clear up the fog of fair 
value and to provide for manageable 
valuations through regular administra- 
tion. 

The greater significance of the recent 
decisions lies in the probability that the 
present majority of the Supreme Court 
is keenly alive to the grossly unsatis- 
factory conditions, and that it may not 
stand in the way of reconstructing regu- 
lation into a manageable policy and pro- 
gram. Heretofore its insistence upon pro- 
cedural standards to be followed by 
commissions and its hazy concept of 
fair value have practically precluded 
desirable regulatory revision. The ap- 
parent shift in position would seem to 
reduce judicial restrictions for the future 
and to permit the legislatures to deal 
constructively with the problems of ef- 
fective regulation. However, one might 
feel more positively optimistic as to such 
real advance if the majority had gone 
with Mr. Justice Black in disposing of 
the Indianapolis Water case and allow- 
ing the Indiana Commission to do its 
work unrestricted by continued litigation. 








The Toronto Transportation Commission 
By JOHN THURSTON* 


eos student of public administra- 
tion of business enterprises is always 
tempted to give his attention to in- 
stances of successful public operation 
rather than to failures. To be both fair 
and scientific, he probably ought to 
study an example of failure of public 
operation for every example of success- 
ful operation which he investigates. Hav- 
ing elsewhere looked into the financial 
failure of the Canadian National Rail- 
ways,! I feel that I have discharged my 
debt to conscience and should now be 
permitted to present an account of the 
Toronto Transportation Commission, 
which must by all accounts be admitted 
an outstanding success in this field. 

A comparison of these two undertak- 
ings—the Canadian National Railways 
and the Toronto Transportation Com- 
mission—makes it clear that no general 
rule can intrepidly be laid down in ad- 
vance with respect to public operation of 
business enterprises. Such operation will 
not necessarily and inevitably be either 
a success or a failure. Laying these two 
instances side by side, it seems proper 
to conclude that the result of public 
operation depends to a very consider- 
able degree upon whether or not proper 
principles of organization and adminis- 
tration are followed. Beyond this, in a 
democratic country, lie the quality and 
character of the electorate and the 
parties, and if there is lacking a sense of 
personal and public integrity adequate 
to prevent a wholesale misuse of public 
power for selfish ends, clearly public 
operation will necessarily fail. But 


* Department of Political Science, Northwestern 


University. 
The writer is indebted to Mr. C. A. Ward of the Com- 
mission’s staff for his courtesy in answering questions 


where the electorate is of a fair level, a 
public enterprise which is organized 
upon sound administrative principles (as 
the Canadian National was not) appears 
to have good possibilities of success. At 
any rate, Toronto’s experience lends sup- 
port to this view. 

The Toronto Transportation Com- 
mission now operates all street car and 
bus services within the City of Toronto. 
In addition, through a subsidiary corpo- 
ration known as the Gray Coach Lines, 
the Commission operates a network of 
motor coach lines running miles beyond 
the limits of the City as far as North 
Bay (with extensions to Georgian Bay 
and beyond in the summer) and to 
Hamilton, Niagara Falls, and Buffalo on 
the south. With respect to its coach-line 
operations, the Commission is therefore 
provincial rather than municipal in 
scope. The Commission operates either 
street railway or bus services in nine 
municipalities adjoining Toronto under 
special agreements with these cities. It 
also maintains a sight-seeing service. 
Finally, the Commission operates a 
number of ferries to the islands in 
Toronto Harbor. during the summer. 
The ferries are owned by the City of 
Toronto but are turned over to the Com- 
mission for operation. 

On December 31, 1937, the street car 
track mileage owned by the Commission 
within the City of Toronto was 245 
miles, and 26 miles of track were oper- 
ated by the Commission for adjoining 
municipalities, making a total mileage 
of 271. The coach and bus route mileage 
was as follows: 


and providing materials pertaining to the Commission. 

1 Thurston, John, Government Proprietary Corpora- 
tions in the English-Speaking Countries (Cambridge: 
Harvard University Press, 1937). 
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Coach and bus routes within Toronto... 44 miles 
Interurban coach routes............... 1,065 miles 
Bus routes in adjoining municipalities... 12 miles 


Total bus and coach routes.......... 1,121 miles 


The total street car track and bus and 
coach route mileage now operated by 
the Commission is 1, 391 miles. The total 
revenue of the Commission and its sub- 
sidiary in 1936 was $10,650,096, of which 
only $970,264 came from Gray Coach 
Lines. Total revenue passengers carried 
within the City of Toronto in 1936 were 
150,135,192. The total assets of the Com- 
mission and its subsidiary on Decem- 
ber 31, 1936 amounted to $58,247,670.” 


The Background of Public Operation 


Why did the City of Toronto under- 
take public operation? In the field of 
transportation generally, whenever pub- 
lic management has succeeded private 
there have been two principai reasons, 
outside of military necessity, for the 
change. The first of these has been the 
inability of private persons, in many 
instances, to make a profit. The second 
has been the impossibility of securing 
integration and coordination of facilities 
under private management. Both of 
these reasons appear to some extent to 
be involved in the history of Toronto’s 
municipal system. In the years immedi- 
ately preceding establishment of the 
Commission in 1921, the City with con- 
siderable foresight had expanded its 
legal boundaries to include a total area 
of 34 square miles, as compared with 17 
square miles in 1891. This was done to 
facilitate growth of the City and to pre- 
vent congestion of population in the 
older sections. It was greatly hoped that 
the new areas would be quickly settled. 
However, little progress was made. 
Finally it became apparent that the 

2 Toronto Transportation Commission, 75th Annual 
Statement, December 31, 1936, pp. 19, 25, 11, 16, 17. 


3See John Thurston, “Unification of Passanger 
Transportation in London,” 10 Yournal of Land & 


principal reason for the lag in settle- 
ment was the lack of convenient trans- 
portation facilities. The City then asked 
the Toronto Railway Company to pro- 
vide services to the new districts, but 
inasmuch as operation in these areas 
would have been considerably less profit- 
able, the Company refused to extend its 
services beyond the city limits as they 
existed in 1891, and under its franchise 
the Company could not be compelled to 
extend its lines. 

Because of the urgent need, the City 
began in IgII to construct its own street 
car lines in the outlying districts. By 
1920 three different systems were operat- 
ing within the City—namely, the To- 
ronto Railway Company in the older dis- 
tricts, the city lines in the new areas, 
and the interurban electric railways. 
Altogether nine separate fares were being 
collected within the City. It was of 
course impossible to obtain coordination 
of services, construction programs, and 
time schedules under these conditions. 
The public naturally disliked having to 
pay more than one fare and to transfer 
from one system to another in making a 
continuous trip within the City. The 
picture is similar, though not as extreme, 
to that in London just before the estab- 
lishment of public operation under the 
London Passenger Transport Board.’ In 
addition, equipment and services of the 
Toronto Railway Company were very 
poor. Obviously integration was needed. 

In 1918 the voters of the City refused 
to extend the private franchise and in 
1920 they approved acquisition of the 
Company by the City. A special act was 
then passed by the Legislature of On- 
tario‘ and a by-law was adopted by the 
City Council establishing the Toronto 
Transportation Commission, and on 


Public Utility Economics 128-136 (May, 1934). 
4 Statutes of Ontario, An Act Respecting the City of 
Toronto, assented to June 4, 1920. 
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September 1, 1921 the properties of the 
Toronto Railway Company and the 
street car lines previously operated by 
the City were transferred to the Toronto 
Transportation Commission. By 1923 
the properties of the interurban electric 
railways and their right-of-way on city 
streets were acquired by the City and 
transferred to the Commission. The 
Commission began at once to unify, 
improve, and expand the transportation 
system and made rapid progress. In 1925 
the Commission acquired the assets of a 
private company which had operated 
sight-seeing busses in the City and began 
to operate a modernized sight-seeing 
service. Also in 1925 the Commission 
began to operate motor coach lines on 
regular schedules within the City. In 
1926 the Commission established a coach 
line to Niagara Falls, extended in 1927 
to Buffalo. Gray Coach Lines, Limited, 
was incorporated as a subsidiary of the 
Commission in June, 1927.5 

I should like now to discuss the ad- 
ministration of the Commission, dealing 
in order with four principal subjects: 
legal aspects, finance, organization and 
management, and public control over 
the Commission. 


Legal Status of the Commission 


Legally the Toronto Transportation 
Commission is a corporation established 
through a by-law passed by the City of 
Toronto under authority of an act of the 
Ontario Legislature. The corporation is 
of the type which elsewhere I have 
termed a government proprietary corpo- 
ration.’ It does not have any stock. 
There is no private interest in the man- 
agement of the corporation, manage- 
ment being vested in a commission of 


5 See Toronto Transportation Commission, ‘Ten 
Years of Progressive Public Service” (1931) and “Out- 
line of the History and Operations of the Toronto Trans- 
portation Commission” (1932). 


three members appointed by the City. 

As is usually the case with govern- 
ment proprietary corporations, the Com- 
mission is liable to suit on contract or in 
tort just as if it were a private corpora- 
tion. Suit against the Commission is not 
suit against the City of Toronto. The 
Commission can also sue in its own 
name. This power to sue and be sued as 
an entity distinct from the city clearly 
is desirable when a public agency enters 
into the operation of a business enter- 
prise, inasmuch as it permits claims 
against that agency to be adjudicated 
in the usual way in the courts. Persons 
who do business with the public agency 
are thereby assured that their rights and 
claims will be protected by the courts, 
and the public agency itself is able to 
conduct its affairs in a more businesslike 
fashion. 

The Commission is subject to taxa- 
tion, although not to the same degree as 
a private company engaged in the same 
business would be. The Commission 
pays the same taxes on land which it 
owns as would be paid by a private com- 
pany and it pays the ordinary rate of 
taxes on buildings which it owns but 
which are not used for purposes having 
to do with transportation. The amount 
paid annually to the City on land and 
buildings is about $80,000. The Commis- 
sion also pays the usual motor vehicle 
taxes, gasoline tax, and a seat tax 
amounting to 1/20 of a cent per seat- 
mile on provincial highways, all of these 
taxes being levied by the Province of 
Ontario. Up to this point, therefore, the 
Commission pays the same taxes that a 
private transportation company would 
pay. However, the Commission does not 


6 Government Proprietary Corporations in the English- 
Speaking Countries, op. cit.; and ‘Government Pro- 
prietary Corporations in Great Britain” in Government 
Control of the Economic Order (Minneapolis: University 
of Minnesota Press, 1935). 
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pay taxes on buildings used for purposes 
having to do with transportation (car 
barns, terminals, and the headquarters 
office building) nor on the street cars 
and busses which it owns. The Toronto 
Railway Company, which the Commis- 
sion succeeded, did not pay city taxes on 
street cars or busses. It did, however, 
pay taxes on buildings. I am informed 
by the Commission that, if taxes were 
to be levied on buildings as in the case 
of the former private company, the 
Commission would be obliged to pay an 
additional annual tax of approximately 
$125,000. 

With respect to local improvements, 
such as the laying of water mains, sewer 
pipes, and so forth, the Commission pays 
the usual special assessments. As for the 
cost-of-paving-the-track allowance, the 
Commission now constructs the paving 
and base and is reimbursed by the City 
according to the type of paving (usually 
much lighter) which the City would have 
required. The Toronto Railway Com- 
pany paid for no paving, ballast, or ex- 
cavation, but was charged a track mile- 
age tax by the City. It is felt that the two 
items balance approximately and that 
there is no element of subsidy by the 
City in this respect. In 1936 a friendly 
court action between the City and the 
Commission determined that the Com- 
mission should be compensated by the 
City for losses caused by street widen- 
ings and for the cost of moving poles, 
occasioned by widening. 


Finance 


Turning now to the financial side, it 
can be said at the outset that the Com- 
mission is a model of financial virtue. 
Probably the one thing that more than 
anything else accounts for the Commis- 
sion’s success is the fact that it is inde- 
pendent in finance. The finances of the 
corporation are quite separate from those 


of the City. The Commission’s earnings 
go into its own treasury and not into 
that of the City. Consequently, the Com- 
mission pays its expenses out of its own 
revenues and its expenditures do not 
have to be voted as appropriations by 
the legislative body of the City. In this 
independence and self-sufficiency in fi- 
nance lies the explanation of the Com- 
mission’s freedom from political control. 
If the Commission incurred deficits 
which had to be paid by the City, po- 
litical interference would almost cer- 
tainly develop because the City Council 
would feel that if it had to pay the 
losses it should have some share in con- 
trol of management. Or, again, if the 
annual budget of the Commission had to 
be voted by the Council, it is probable 
that political considerations, demands 
for uneconomical extensions of service, 
and log-rolling for various improvements 
would arise. One need only compare the 
amount of political intervention in the 
management of the Canadian National 
Railways to realize the fundamental sig- 
nificance of financial autonomy in mak- 
ing for good administration. 

The only financial relationship be- 
tween the Commission and the City is 
found in connection with the acquisition 
of the original assets of the Toronto 
Railway Company and other properties 
taken over by the Commission and the 
financing of extensions during the first 
few years of the Commission’s existence. 
These initial capital expenditures were 
financed by means of bonds issued by 
the City of Toronto. As of December 31, 
1936, the accounts of the Commission 
showed a total of $42,073,126 received 
by the Commission from the City in this 
manner. By the same date $16,914,336 
had been repaid to the City, leaving the 
Commission’s net indebtedness to the 
City at $25,158,790. In 1936, $1,441,172 
was repaid to the City for the retire- 
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ment of bonds.’ If this rate of repayment 
is continued, the burden of fixed charges 
will be less as time goes on. Since 1924, 
the Commission has not found it neces- 
sary to call upon the City for additional 
capital but instead has financed both 
current expenditures and capital out- 
lays from revenues. Even the establish- 
ment of Gray Coach Lines, Limited, in 
1927, with capital stock of $1,000,000 
provided by the Commission was fi- 
nanced out of earnings without resort 
to borrowing. The policy of amortizing 
its debt was of distinct aid to the Com- 
mission during the depression and stands 
in direct contrast to the policy of re- 
funding followed by the railways of the 
United States during the years of pros- 
perity. 

The Commission maintains a very 
sizeable reserve for depreciation, work- 
men’s compensation and public liability, 
redemption of unpresented tickets, con- 
tingencies, and revenue stabilization. In 
addition, as of December 31, 1936, there 
was an accumulated surplus of $518,429. 
During the years 1932 to 1936 inclusive, 
total expenses, including depreciation 
and payments to the City for interest 
and retirement of bonds, exceeded gross 
revenues by a total of $870,583: Because 
of its foresight, the Commission was able 
to meet these losses out of reserve. At no 
time during the depression was the 
Commission unable to maintain amor- 
tization and interest payments on its 
debt to the City. In 1936 expenses ex- 
ceeded revenues by only $6,341.° This 
is certainly a pretty good record. 

The fares charged by the Commission 
are as follows: 


Adults: 4 tickets for 25¢. 
School children: 7 tickets for 25¢. 
Children under 51 inches in height: 10 tickets for 25¢. 


7 Toronto Transportation Commission, 75th Annual 
Statement, December 31, 1936, pp. 17 and 18. Bonds 
issued by the City for transportation purposes are not 


The average fare on the Commission’s 
city system in 1936 was 6.17¢, one of the 
lowest fares on the continent of North 
America. In comparison, the average 
fare for the same year in all cities of the 
United States over 50,000 population, 
not including New York City, was 7.83¢, 
or about 27% more than the average 
fare in Toronto. The difference between 
these two average rates meant a saving 
to Toronto car riders of about $2,500,000 
for the year. 

The accounts of the Commission are 
now audited annually by a firm of 
chartered accountants precisely as if the 
Commission were a private corporation. 
Until 1935, accounts were audited by 
the City Auditor of Toronto. The Com- 
mission publishes annually a report of 
some 25 or 30 pages, including a balance 
sheet and an income account or profit 
and loss statement, both in very clear 
form. 


Organization and Management 


Management is vested in a Commis- 
sion of three members appointed by the 
Toronto City Council for terms of three 
years. All three terms expire at the same 
time, an arrangement which, generally 
speaking, is less desirable from the point 
of view of limiting political interference 
than the plan of having overlapping 
terms. Nevertheless, there has been fair 
stability of tenure. The original commis- 
sion served until 1929, when the chair- 
man died and one of the other members 
resigned. Temporary appointees held 
office for a time and then in June, 1930, 
an entirely new commission was ap- 
pointed by the City Council. The three 
members appointed in 1930 have served 
continuously until the present time. 
There is no provision in the Act with 


included in the City’s debt in estimating the legal limit 
of the City’s borrowing power. 
8 See the Commission’s Annual Statement. 
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respect to the removal of Commissioners 
before expiration of their terms. How- 
ever, no removals have been made dur- 
ing the history of the Commission. 

The Commissioners serve only part 
time, in this respect corresponding to the 
board of directors of a private corpora- 
tion. The Commission meets weekly to 
consider general matters of policy. Oc- 
casionally there are special meetings. 
The chairman receives a salary of $5,000 
a year and the other two members are 
paid $4,000 each. These salaries are de- 
termined by the City Council; until 1933 
no salary was paid to the commissioners. 
The members of the Commission have 
all been local business men of consider- 
able ability. The Commission elects its 
own chairman. 

Administration is vested in a general 
manager appointed by the Commission. 
There have been only two general man- 
agers since 1920, Mr. H. H. Couzens 
(now Sir Herbert Couzens) who resigned 
to accept a position of greater responsi- 
bility in South America, and the present 
general manager Mr. D. W. Harvey, 
who was promoted from the position of 
assistant manager upon Mr. Couzens’ 
resignation in 1924. The general man- 
ager is given a free hand in the details of 
administration, the Commission being 
concerned only with general policies 
and results. All appointments of staff, 
with the exception of the secretary and 
the general counsel, are made by the 
general manager and ratified by the 
Commission. 

One interesting feature of organization 
is the use of a subsidiary corporation for 
the operation of the long-distance motor 
coach lines outside the City, namely, 
Gray Coach Lines, Limited. The use of 
a subsidiary corporation made possible 
the separation of accounts and operating 
costs and results and also permitted the 
Commission to employ a distinctive 


name for this service. Acquisition of the 
capital stock in Gray Coach Lines, 
Limited, by the Toronto Transporta- 
tion Commission was authorized by act 
of the Legislature but the Company it- 
self was incorporated in the same manner 
as a private corporation. The board of 
directors of Gray Coach Lines, Limited, 
is composed of the three commissioners, 
the general manager, the comptroller, 
the secretary, and the general counsel of 
the Toronto Transportation Commis- 
sion. The chairman of the Commission 
is the chairman of the board of directors 
of the subsidiary and the general man- 
ager of the Commission is the president. 
Thus the device of subsidiary corpora- 
tions and interlocking directorates is 
possible in the case of government 
corporations just as it is with private 
firms. These devices permit very close 
coordination between the operation and 
personnel of the Commission and of the 
subsidiary. 

As is almost inevitably true of gov- 
ernment proprietary corporations, the 
employees of the Commission are not 
subject to civil service laws and exami- 
nations. For that matter, the City of 
Toronto itself does not operate under a 
civil service law. While there is some 
political pressure for jobs with the Com- 
mission, no great difficulty is experi- 
enced. The Commission is able to protect 
the general manager from pressure in 
this respect by pointing out that it 
must run the transportation services 
on a self-sustaining financial basis. It 
does not appear that it would be desir- 
able to require civil service examinations 
for employees conducted by an inde- 
pendent civil service commission, for, 
while this would give some degree of pro- 
tection, it would probably be accom- 
panied by considerable inflexibility and 
delay. In general, the methods of civil 
service commissions are not suited to the 
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needs of business enterprises, where a 
very great degree of flexibility and 
promptness is needed. 

The Commission has developed a good 
personnel program of its own under the 
control of the director of personnel, Mr. 
W. H. C. Seeley. Physical examinations 
are required of employees and, in some 
cases, diplomas from technical schools. 
A very interesting plan for the recruit- 
ment of street car motormen is em- 
ployed. Applicants are permitted to 
enter a three-weeks’ training school in 
which they are given instructions and 
subjected to examinations on what they 
have been taught. No compensation is 
paid during this period. If a trainee does 
not make a satisfactory record he is re- 
jected. Bus and coach drivers are pro- 
moted from the ranks of trainmen. 

Employees are rather highly union- 
ized, about 75% of the trainmen and bus 
drivers being members of Division 113, 
Amalgamated Association of Street and 
Electrical Railway Employees of Amer- 
ica, which is affiliated with the American 
Federation of Labor. An agreement re- 
specting wages and working conditions 
is in effect between the Commission and 
Division 113. This agreement applies to 
employees who are not members of the 
union as well as to those who are. Under 
the agreement, wages for trainmen 
(motormen, conductors, one-man car 
operators and bus drivers) are as follows: 
For the first three months’ service—s5 cents per hour. 
For the succeeding nine months’ service—574 cents 

per hour. 

After one year’s service—6o cents per hour. 

One-man car operators and one-man bus drivers—5 

cents extra per hour. 

Overtime, when paid, is at the rate of 
time and one-half. For Sunday work 
compensation is at the rate of time and 
one-quarter with no allowance for over- 
time. The working day is eight hours, 
but shop and car house employees are 
given Saturday afternoon off when pos- 
sible. The Commission pays half the 


cost of uniforms during the first year of 
service and provides free uniforms there- 
after. New uniforms are issued annually. 

Following is a summary of other pro- 
visions of the agreement: 

1. The Commission’s officers will meet 
and treat with representatives of the 
union with respect to grievances and 
disputes on the part of employees who 
are union members. Representatives of 
the union must be members of Division 
113. 

2. The department head concerned or 
the general manager will receive com- 
mittees of employees at any reasonable 
time to discuss matters arising out of the 
agreement. 

3. The disciplinary clauses provide 
that for minor breaches the employee is 
to be warned. For serious breaches, in- 
cluding drunkenness, accidents attribut- 
able to carelessness, incivility, profanity, 
and absence without leave, the em- 
ployees may be disciplined or dismissed. 
However, he may appeal in person with 
respect to the charges made against him 
to the department head concerned and 
may bring a deputation of employees 
with him or, if he is a member of the 
union, may have his case presented by a 
union representative. 

4. Employees elected to union offices 
shall be given leave of absence for the 
period elected and then shall be re-in- 
stated in their former places, if they are 
still qualified to fill the positions. 

5. Employees who are absent because 
of sickness may be required to present a 
doctor’s certificate as to the nature of 
their illness and their fitness to resume 
their duties. 

Seniority is given some weight. Train- 
men longest in the service of the Com- 
mission are given first choice of runs 
from their car house or garage. In the 
case of shop and car house employees, 
seniority is observed in laying off and 
rehiring men. Seniority is also observed 
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among these employees in making trans- 
fers from the night to the day shift. 

The Commission has not experienced 
any strikes. There is no legal prohibition 
against strikes and a strike against the 
Commission would not be considered a 
strike against the City. 

Cooperating with the director of 
personnel is a recreation council of 
employees. There is an informal ar- 
rangement whereby the Commission con- 
tributes to a fund for the relief of sickness 
among employees; no contribution is 
made by employees. No pension plan is 
in effect, although the employees and 
the management are now working on a 
scheme. A plan for joint pension con- 
tributions was rejected by employees 
about 12 years ago on the grounds that 
it would interfere with the payment of 
union dues. 

In general, the Commission pursues an 
enlightened labor policy and as a conse- 


quence enjoys the cooperation of a loyal 
and efficient staff. 


Public Control 


With respect to public control over 
the Commission, that is, control by the 
government proper, such as the City of 
Toronto or the provincial government, 
about the only observation to be made is 
that such control is pretty much lacking. 
Where there is any control, the Commis- 
sion is generally treated as if it were a 
private corporation. In fact, the very 
absence of legal provisions for control of 
the Commission by other public officials 
is undoubtedly one of the reasons for its 
success, together with the tradition, 
which has now become pretty well estab- 
lished, that the Commission shall be left 
free to manage its affairs as it sees best. 
In operating motor coaches outside the 
City of Toronto the Commission is sub- 


® Statutes of Ontario, An Act Respecting the City of 
Toronto, assented to June 4, 1920, as ameneded, §12 
(b). 


ject to the provincial laws in the same 
manner as a private company engaged in 
the same service. The Commission may 
establish or acquire motor coach lines 
outside the City of Toronto without 
consent of the City Council but permis- 
sion must be obtained from the Province 
just as in the case of and subject to the 
same conditions as a private company. 
The act relating to the Commission 
simply confers upon it, in very broad 
terms and without limitations beyond 
those mentioned, the power to construct, 
control, maintain, operate, and manage 
the transportation services. The act is 
emphatic in its declaration that these 
powers shall be exercised by the Com- 
mission and not by the City Council. 
The Commission is even given power to 
fix its own fares. The provision in this 
respect, in the act authorizing establish- 
ment of the Commission, is as follows: 

“To fix such tolls so that the revenue of 
the Commission shall be sufficient to make 
all transportation facilities under its control 
and management self-sustaining, after pro- 
viding for such maintenance, renewals, de- 
preciation, and debt charges as it shall think 
proper.’’® 

The only respect in which the City 
Council has legal authority over the 
Commission is in appointment of the 
Commissioners, inspection and audit of 
the Commission’s books and accounts 
through the audit department of the 
City,!° approval of any further invest- 
ment in the capital stock of Gray Coach 
Lines, Limited, or any increase in the 
capitalization of this subsidiary and 
authorization of municipal bond issues 
for new capital equipment or exten- 
sions." 

In the study which I have made of 
government corporations engaged in the 
operation of business enterprises in the 

10 The City still has the authority to audit the Com- 
mission’s books but in recent years this function has 
been performed by a private accounting firm. 


1 [bid. §§§2, 12(c), 14 
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various English-speaking countries, I 
have found that those corporations 
which were successful were ones which 
were given practically complete in- 
dependence from other governmental 
bodies, especially legislative bodies, in 
the management of the undertakings. 
The Toronto Transportation Commis- 
sion demonstrates again the soundness of 
this principle. If this condition of inde- 
pendence is observed, efficient adminis- 
tration of a publicly operated enterprise 
may be expected. 


Advantages of Unification 


In conclusion, I should like to point 
out some of the advantages which result 
from unified public operation of trans- 
portation facilities in contrast to the 
difficulties experienced in so many Amer- 
ican cities where street car and bus lines 
are operated by two or more separate 
private companies. Of course, it is true 
that the advantages of integration could 
be obtained by merging the several 
operators in one private company, but 
it is also true that very often conflicting 
interests among the existing private 
companies prevent unification which is 
urgently needed. In such instances it 
may sometimes prove necessary for the 
government to buy out the existing 
private companies in order to get 
around the blockade of conflicting pri- 
vate interests and establish unification. 
Without attempting to give a complete 
list of the advantages of unification in 
Toronto, I should like to mention the 
following: 

The Commission has been able to co- 
ordinate its construction and operation 
schedules and use its equipment to the 
best advantage of the public. Feeder 
lines leading into main bus or street car 
lines have been established, of course 
with coordination of schedule. A uni- 


versal transfer system permitting free 
transfers from street cars to city busses 
is in effect. In purchasing and use of 
supplies, the Commission is able to effect 
savings because both street cars and 
busses are under one management. The 
same is true with respect to mainte- 
nance and repair work and the Commis- 
sion is able to maintain a combined re- 
pair shop for both street cars and busses. 
Again, a single commercial department 
can manage the advertising and pub- 
licity work for the entire organization. 
Savings are also possible in connection 
with accounting and other overhead 
services. Likewise in respect to person- 
nel, particularly administrative person- 
nel, savings are possible under a unified 
system. For example, one personnel offi- 
cer can serve the needs of the entire 
organization and a better personnel pro- 
gram can be developed. The peak load 
on street cars occurs in the winter, 
whereas on busses it occurs in the sum- 
mer. It is therefore possible to shift 
employees from one to the other with 
very obvious benefits to both the Com- 
mission and the employees. One rather 
interesting instance of coordination 
arises from the fact that the Commis- 
sion also operates the ferries in Toronto 
Harbor during the summer time. The 
employees working on the ferry in the 
summer can be shifted to other tasks in 
the winter, as, for example, in the opera- 
tion of heating plants. 

From personal experience I can state 
that the transportation system of To- 
ronto is well administered, with frequent, 
speedy, safe, and clean service. Equip- 
ment is modern. Employees are courte- 
ous. Perhaps the best evidence of the 
Commission’s success is the fact that the 
municipalities adjoining Toronto have 
turned over to the Commission the task 
of operating their transportationsystems. 
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Are 20-Year Mortgage Loans Safe?" 


By ROBERT C. BEACH 


HROUGH the FHA the Federal 

Government has been spreading the 
philosophy that practically any would- 
be home owner is entitled to at least 20 
years in which to pay off the debt on his 
home. This raises important questions 
for home-financing institutions. Savings 
and loan associations, for example, as 
traditional users of the amortized mort- 
gage loan, have long felt that 11 or 12 
years represented a safe period for the 
loans they could make to typical bor- 
rowers. In the face of government propa- 
ganda, however, the associations have 
been forced to recognize the demand for 
longer-term loans, but before going into 
this type of business to any great extent 
they are asking, with reason, about the 
safety of such loans under present social 
and economic circumstances. 

During 1937 the Committee on Trends 
of the United States Building and Loan 
League set out to investigate the factors 
which affect the safety of amortized 
loans of varying maturities.! The first 
step in this investigation was to deter- 
mine the past and present practices of 
associations in setting loan terms. 


Past and Present Practices 


A questionnaire survey of Leagure 
member associations revealed that prior 
to the depression the typical loan term 
for the more than 1,000 associations 
which replied averaged 10.75 years. The 
average maximum loan term of these 
associations was II.4 years. From de- 
tailed analysis of the questionnaire re- 

* Editorial Note: This article and the one which fol- 
lows were submitted independently. In spite of some 
similarity in their subject matter, they present two 
aspects of the problem of long-term mortgage loans. 

t Research Assistant, United States Building and 
Loan League. 

1 It should be pointed out that the present analysis of 
length of mortgage loan terms is only part of the entire 


turns it was evident that the vast 
majority of associations offered but one 
loan term and that variations from it 
were few and far between. 

At the present time, however, the 
average of the typical loan terms of these 
associations is 11.3 years. The average of 
their maximum terms is 13.7 years. In 
the interval since 1930, then, the maxi- 
mum loan term which these associations 
will grant on the average has increased 
2.3 years, but their typical loans show 
no such increase. In the latter case the 
lengthening has been about six months. 
In short, savings and loan associations 
are introducing flexibility into their 
lending policies by allowing some longer 
term loans where, in the judgment of the 
management and the directors, the loan 
is of such a character as to justify it; but 
they seem to be confining the lengthen- 
ing of the loan term largely to the ex- 
ceptional rather than to the typical case. 
Although the trend is in the direction of 
longer loan terms, these are still far from 
the 20-year maturities sponsored by the 
government. 

The investigation pursued by the 
United States League Committee 
covered four principal factors which 
were considered to have a bearing on the 
length of loan term that could safely be 
extended by associations. These four 
factors were: (1) real estate price-level 
deflations; (2) depreciation and obsoles- 
cence; (3) neighborhood depreciation; 
and (4) family incomes. 

As a basis for examining the effects of 
1937 study made by the Committee. Other sections of 
its report, dealing with interest rates, types of loan 
plan, percentage of value loaned, credit analysis, super- 
vision of construction, and appraisal practices, all have 
implications bearing upon the length of loan term. 
Space does not permit their inclusion here, but their 
relation to the study under discussion should be borne 
in mind. 
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these four factors, a table was prepared 
to bring out the financial implications of 
lengthening the term on a given loan. 
Table I shows the outstanding balances 
remaining unpaid at the end of each 
year on 65% and 80% loans that might 
be made on a property originally worth 
$10,000, for maturities of 10.8 years, 
14.75 years, 20 years, and 25 years. The 
rate of interest on the loan in every case 
is 5%. An interesting feature of this 
table is that it may be read in two ways. 
As it stands, the table shows the actual 
outstanding balances of the loan at speci- 
fied years. Then, if a decimal point is 
inserted, two places from the right in 
each case, the figures show the ratios of 
the unpaid balances to the original ap- 
praised value of the property. For ex- 
ample, after three years of amortization 
payments on a 10.8-year, 65% loan, the 











outstanding balance is $5,031, or 50.31% 
of the original appraised value of the 
property. 

The figures presented in Table I 
serve as a theoretical basis for the fol- 
lowing discussion in that they can be 
taken to represent the declining loan risk 
under static property-value conditions 
for the four loan terms used. Considera- 
tion of the extent to which property 
values do not remain static in actual 
experience and the principal factors 
causing their variation will occupy the 
following three sections of this article. 


Loan Terms Related to Real Estate 
Price-Level Fluctuations 


One question that must be answered 
by any lending institution making a loan 
is “Will the unpaid balance of this loan 
decrease rapidly enough so that the 


TaBLe I. BALANCES OuTSTANDING ON 65% AND 80% Loans For DIFFERENT 
MatTurRITIES ON A PROPERTY APPRAISED AT TIME OF LOAN AT $10,000 


(In even dollars) 


















































































10.8 Yrs.—5% Int. 14.75 Yrs.—5% Int. 20.0 Yrs.—5% Int. 25.0 Yrs.— 5% Int. 
Mo. Pymt.—$10 per Mo. Pymt.—$8 per Mo. Pymt.—$6.60 per | Mo. Pymt.—$5.84 per 
$1,000 $1,000 $1,000 $1,000 

65% Loan | 80% Loan | 65% Loan | 80% Loan| 65% Loan | 80% Loan | 65% Loan | 80% Loan 
($6,500) | ($8,000) | ($6,500) | ($8,000) | ($6,500) | ($8,000) | ($6,500) | ($8,000) 
I $6 ,034 $7,427 $6,194 $7,623 $6 , 306 $7,761 $6 , 366 $7,835 
2 5,545 6,825 5,872 7,228 6, 102 7,510 6,225 7,662 
3 5,031 6,192 5,534 6,811 5,887 7,246 6,077 7,479 
4 4,490 5,526 5,178 6,373 5,662 6,968 5,921 7,288 
5 3,922 4,827 4,805 5,914 5,425 6 ,676 5,758 7,086 
6 35324 4,091 4,412 54430 5,175 6,370 5,586 6,875 
7 2,696 3,318 3,999 4,922 45913 6,047 5,405 6,652 
8 2,036 2, 506 3,566 4,388 4,638 5,708 5,215 6,418 
9 1,342 1,652 3,110 3,827 41349 5,352 5,015 6,172 
10 612 754 2,630 3,237 41044 4,978 4,805 5,914 
11 000 000 2,126 2,617 31724 4,584 41584 5,642 
12 1,597 1,965 3,388 4,170 45352 55357 
13 1,040 1,280 3,035 35735 4,108 5,057 
14 454 559 2,663 3,278 3,852 4,741 
15 000 000 2,273 2,797 3,583 4,409 
16 1,862 2,292 3,299 4,061 
17 1,431 1,761 3,001 3,694 
18 977 1,203 2,688 3309 
19 501 616 2,359 2,904 
20 000 000 2,014 2,478 
21 1,650 2,031 
22 1,268 1,560 
23 866 1,066 
24 444 546 

000 
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owner will continue to have a significant 
equity if another drop in the price of real 
estate occurs in the future?” Or, stated 
differently, “Can the property be sold 
without a loss if foreclosure has to take 
place three, four, five or more years from 
now?” 

Prices of real estate have gone up and 
down frequently in the past, and there 
appears to be no very good reason to 
doubt that they will go up and down 
again in the future. It is, however, diffi- 
cult to predict when the next drop will 
occur, how high a level will be reached 
before that drop, and what the extent of 
the decline will be. One basis for predic- 
tion is the amount of decline in the past, 
and particularly in our most recent de- 
pression. Here, however, knowledge of 
things having to do with real estate 
suffers from a lack of reasonably exact 
statistical information. Nevertheless, the 
urgency and importance of the problem 
led the Committee to attempt to ascer- 
tain the amount of decline in real estate 
price levels during the past depression. 

A questionnaire was addressed to 
some 500 leading association managers. 
Their replies estimated the decline in 
real estate values between 1928 and the 
bottom of the depression (1932) at from 
20% to over 40%; the average estimated 
decline was 33%. A similar question- 
naire directed to senior members of 
the Society of Residential Appraisers 
brought a composite judgment of these 
specialists in real estate valuation that 
in the four-year period from 1928 to 
1932 the price of a typical $5,000 home 
fell 34%. On the basis of these replies 
and from study of collateral statistical 
data, the Committee believes that sav- 
ings and loan associations must antici- 
pate that some time in the future there 
will be a decline of at least 30% and 
probably more in the price at which real 
estate typically accepted by them for 
loans can be resold in case of foreclosure. 


The Committee’s prediction as to the 
exact time in the future at which the 
next major decline in real estate prices 
may be expected is made conservatively, 
based on careful study of the many pre- 
dictions which have been made by 
authorities throughout the country. The 
Committee’s considered judgment, fol- 
lowing this study, is that the next peak 
in real estate activity, which is not 
identical with, but is related to, the peak 
of real estate prices, may be expected 
between 1943 and 1947. Based on these 
predictions as to the amount and timing 
of the next real estate market decline, it 
is possible to make some interesting 
comparisons of the relative safety of 
loans now being made for different loan 
terms and different loan-to-value ratios. 

Suppose, for example, that the next 
peak in real estate prices occurs in 1943, 
that a drop of 15% occurs in 1944, and 
another drop of 15% of 1944 values oc- 
curs in 1945. Assume, moreover, a rate 
of increase in general price levels over 
the coming five years which exactly 
offsets all factors tending to lower the 
value of individual properties, so that a 
property selling for $10,000 today will 
still sell for that amount in the 1943 
market. Because of the decline in 1944 
and 1945, however, the property’s mar- 
ket value will fall to $8,500 in the former 
year and then to $7,225 in the latter 
year. If it becomes necessary to foreclose 
a loan on that property in 1945, the 
lender can hope to realize on a sale 
only that part of the $7,225 which is 
left after foreclosure, renovation, and re- 
sale expenses have been met. Under pres- 
ent-day typical circumstances it is 
reasonable to assume that these ex- 
penses will amount to at least 15% of the 
value of the property, or in this case ap- 
proximately $1,085.? 

2 Data recently published by the Home Owners’ 
Loan Corporation indicate that its average total cost 
(Footnote 2 continued on page 22) 
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This leaves the lender with just 
$6,140 net return from the sale of the 
property. The year 1945 is seven years 
from now, and by referring to Table I 
and the horizontal line of figures oppo- 
site the seventh year, it can be seen that 
an 80%, 20-year loan made this year 
(1938) will just enable the lender to 
escape loss on a foreclosure in 1945. (The 
unpaid balance of the loan is only $93 
less than the deflated price of the prop- 
erty.) An 80%, 25-year loan made this 
year (1938) and foreclosed in 1945 will 
result in a loss of a little over $500 to 
the lender (the approximate difference 
between the unpaid balance of $6,652 
and the deflated value of $6,140). Move 
the situation ahead two years, i.e., as- 
sume loans being made in 1940. The 
1945 status of a loan made in 1940 is 
shown in Line 5 of Table I. These figures 
show that 80% loans for either 20 or 25 
years will result in losses upon foreclo- 
sure in I945 amounting to approxi- 
mately $500 ($6,676—$6,140) and 
$1,000 ($7,086 —$6,140), respectively. 
Even 80% loans for as short a period as 
15 years will be approaching the danger 
mark ($6,140 — $4,827). 

The conditions hypothecated in these 
illustrations are, of course, overly simpli- 
fied, but the results illustrate the prin- 
ciple that both the loan maturities and 
the percentage loaned should be de- 
creased as the top phase of the real 
estate cycle is approached. The rela- 
tively high degree of regularity in the 
timing of peaks and troughs in the real 
estate cycle over the past 100 years is 
partial evidence, at least, of what may 


(Footnote 2 continued from page 21) 
of merely securing title to foreclosed property has been 
approximately 11% of the appraised value of the fore- 
closed property. This includes loss of interest on the 
principal of the loan from the start of delinquency 
through the date of securing title, as well as all legal 
costs incident to the foreclosure proceedings. See 
booklet, “Survey of Foreclosure Operations,” HOLC, 


August, 1937. 


be expected in the future, so that many 
experienced mortgage lenders view cur- 
rent pressure toward longer loan terms 
with no small feelings of alarm, par- 
ticularly as this pressure is by no means 
abating with the current cyclical up- 
ward trend in real estate activity, but is 
rather increasing. 


Loan Terms as Related to Depreciation 
and Obsolescence 


Opinions with regard to the rate at 
which depreciation and obsolescence de- 
crease the value of typical homes in this 
country vary somewhat with the type, 
size, and age of both the community 
and the property involved; but if an 
average rate were to be struck for the 
class of homes generally accepted by 
savings and loan associations as security 
for loans, it would approximate 312% 
per year. Verification of this long ac- 
cepted figure was obtained by the Com- 
mittee on Trends from its questionnaire 
to association managers. The average of 
their replies was 3.6%, with a variation 
of from 2.9% to 4.1% according to city 
population grouping. The replies did not 
show any particular geographical varia- 
tions. 

If 314% per year be accepted as an 
average annual decrease in the value of 
typical homes from the action of depre- 
ciation and obsolescence, even though 
price levels remain absolutely stable, the 
economic value of these homes will de- 
crease by approximately 35% over a 
10-year period from this one cause alone. 
Referring again to Table I, the original 
appraised value of the property was 
$10,000; its depreciated value at the 
end of Io years would be $6,500. On a 
20-year, 80% loan, the balance out- 
standing at the end of Io years is $4,978, 
which is about 77% of the depreciated 
value of the property. In other words, 
the lender is carrying only 3% less risk, 
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measured in terms of ratio of loan to 
value, at the end of fo years than he did 
at the time he made the loan. The bal- 
ance outstanding after Io years on a 
65%, 20-year loan is $4,044, or 62% of 
the depreciated value at that time. In 
this case, again disregarding all other 
causes of decrease in property values, the 
lender is still carrying practically the 
same risk at the end of Io years that he 
assumed at the beginning of the loan 
term. 


Loan Terms Related to 
Neighborhood Depreciation 


Real estate also loses value because of 
neighborhood depreciation or blight, a 
factor which is extremely difficult to 
treat statistically. In full recognition of 
this difficulty, the Committee sought to 
discover the worst that has happened in 
times past as an indication of the limit 
to which neighborhood depreciation can 
affect property values. From its ques- 
tionnaires the Committee learned that 
in the most pronounced cases known to 
respondents, the average loss in value 
from neighborhood depreciation had 
been between 25 % and 30% over a five- 
year period, and 50% or more over a 
1o-year period. Referring again to Table 
I and assuming these rates of neighbor- 
hood depreciation, the property would 
be worth $7,500 at the end of five years, 
and $5,000 at the end of Io years. A 20- 
year, 65% loan would on these assump- 
tions and in spite of amortization pay- 
ments have increased to a 72% loan at 
the end of five years ($5,425+ $7,500), 
and to an 81% loan at the end of Io 
years ($4,044+ $5,000). A 20-year, 80% 
loan, under the same circumstances, 
would have increased to an 89% loan at 
the end of five years ($6,676+ $7,500), 
and practically a 100% loan at the end 
of 10 years ($4,978+ $5,000). 

The analysis thus far has dealt sepa- 


rately with each of the three factors 
which it is believed are likely to cause 
most depreciation in the value of resi- 
dential property securing mortgage 
loans. While admittedly it is unlikely 
that all three of these factors will strike 
with maximum force in the typical case, 
all of them are likely to operate in some 
degree at least upon the type of property 
which normally secures building and 
loan mortgages. From the foregoing dis- 
cussion it is clear that the effect of even 
partial operation of these forces in com- 
bination would unduly increase the 
chances of loss on such properties to the 
lending agency. Obvious, then, is the 
unwisdom of a general lending policy 
which would sanction 20- or even 15- 
year loans exclusively. 


Loan Terms Related to 
Family Income 


The principal reason for lengthening 
loan terms is, of course, to make pos- 
sible smaller monthly payments per 
unit of principal. Assuming an interest 
rate of 5% in each case, in order to repay 
a $1,000 loan in 10.8 years the monthly 
payments must be $10 per month. In- 
creasing the loan term to 14.75 years 
lowers the monthly payment to $8 per 
$1,000 of principal, and lenghthening it 
still further to 20 years drops the pay- 
ment to $6.60 per $1,000. Stated some- 
what differently, a family able to make 
loan payments of a given amount per 
month can have a home with a mort- 
gage 1.5 times as large on a 20-year as 
on a Io.8-year loan plan, or 1.25 times 
as much on a 14.75-year as on a I0.8- 
year plan. But in calculating its possi- 
bilities the family must also take into 
consideration that, if it uses the larger 
mortgage available to it on a longer term 
loan to secure a more expensive home 
than it could afford on a shorter-term 
loan, it must expect some increase in the 
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other costs of living in the more expen- 
sive home. One of these increased costs 
is the higher taxes that will be assessed 
against the more expensive home. Not 
so direct, but sociologically significant, 
are the items that come from a some- 
what higher standard of living accom- 
panying the more expensive home. For 
example, the family may feel compelled 
to own a more expensive automobile to 
go with those owned by other families 
in the more expensive neighborhood. 
Lengthening the loan term to permit a 
family to own a more expensive home 
than would otherwise be the case does 
not necessarily confer a real benefit on 
that family. It may involve those addi- 
tional expenses not usually calculated in 
advance which may easily mean that the 
family will always be living just up to, 
or possibly a bit beyond, the limits of its 
income. 

The family which uses a long-term 
mortgage to secure the highest priced 
home it can buy in normal or prosperous 
times finds itself in particularly difficult 
straits in depression times. Mortgage 
payments remain a fixed charge on its 
income, so that if it is to keep up those 
payments it must decrease its other liv- 
ing costs more than proportionately to 
its decreased income. To illustrate this 
situation let us take the case of a typical 
family in 1929, which, on an annual in- 
come of $2,500, contracted to pay 20% 
of that income, or $500 annually, on a 
20-year, 80% mortgage amounting to 
$6,300 on a home worth, at that time, 
approximately $7,900. 

What is the situation in 1933? Be- 
tween 1929 and 1933 average family in- 
comes declined about 1/3.’ Our typical 
family, therefore, is now living on ap- 
proximately $1,675 per year, of which 


3 David L. Wickens, ‘“‘Further Results of the Finan- 
cial Survey of Urban Housing,” 12 Fournal of Land & 
Public Utility Economics 69 (February, 1937). 











its annual mortgage payments of $500 
take practically 30%. Because of the 
cyclical decline in real estate prices, 
the family’s home is now worth approxi- 
mately 75% of its former value, or 
$5,900—a drop of $2,000. Mortgage 
amortization payments over the four- 
year period have reduced the debt out- 
standing to $5,487 which, instead of rep- 
resenting an increased equity of the 
family in its home, is now a much de- 
creased equity, for the loan balance 
outstanding is now 93% of the value of 
the property instead of 80% as it was 
in 1929. Under such circumstances the 
lender can scarcely afford to permit the 
family to lower its monthly payments 
for any great length of time, and the 
family itself is quite likely to become 
discouraged and give up its home volun- 
tarily. 

Suppose, on the other hand, our typi- 
cal family had chosen to buy a less ex- 
pensive home in 1929, and to use its 
$500 annual mortgage payment money 
on a 10.8-year, 80% loan. Such a plan 
would allow for a mortgage of $5,000 on 
a property worth $6,250. In 1933 the 
mortgage would have been reduced to 
$3,454, and the value of the property 
would have decreased to approximately 
$4,700, leaving a loan-to-value ratio of 
73%. Under these circumstances should 
the family find it absolutely necessary 
to reduce its monthly payments in ac- 
cordance with its reduced income, the 
lending institution could safely afford to 
readjust the payments without extend- 
ing the loan term to an indefinite ma 
turity. In fact, the lender could afford 
to decrease the mortgage payments ex- 
actly in proportion with the family’s re- 
duced income, i.e., allow them to pay 
20% of that income, or $335 per year, 
and still extend the maturity by no 
more than 814 years, making a total 
loan term of less than 20 years from the 
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time that the family first embarked 
upon its venture into home ownership. 


Conclusions 


In summarizing its discussions of 
length of loan term, the Committee on 
Trends arrived at somewhat the follow- 
ing conclusions and recommendations: 

1. There is a definite trend among 
savings and loan associations to develop 
flexibility in their loan terms, i.e., to 
arrange the terms of each loan in accord- 
ance with the physical and moral risk 
involved. This is a desirable and com- 
mendable practice so long as the :tand- 
ard loan term from which deviations are 
permitted in exceptional cases remains 
in the neighborhood of Io or 12 years. 

2. Because of cyclical fluctuations in 
real estate price levels, the inevitable 
effects of depreciation and obsolescence 
on the economic value of real property 
and the danger of drastic neighborhood 
depreciation inherent in the changing 
nature of our cities, the value of prop- 
erty securing a mortgage may reason- 
ably be expected to decline at least 30% 


4In its full report the Committee cites statistics 
compiled in the Financial Survey of Urban Housing 
showing that, as family incomes increase, the propor- 


from one or more of these causes within 
the life of the loan. Hence, extension of 
any longer-than-ordinary loan term 
should be preceded by unusually careful 
investigation and appraisal of the real 
estate offered as security. 

3. There is a fairly definite relation- 
ship between a family’s income and the 
amount it can safely be expected to 
spend each year for mortgage payments.! 
Hence, loan terms should be decreased 
as the business cycle and family in- 
comes approach their peak so as to al- 
low some leeway for reducing mortgage 
payments if necessary during the sub- 
sequent depression period. 

While these conclusions and recom- 
mendations have been directed specifi- 
cally to the attention of savings and 
loan associations, they have equal sig- 
nificance for all types of long-term mort- 
gage lending institutions. The extent to 
which they are observed by all lenders 
during the coming upswing of real estate 
and general business activity will deter- 
mine to a large degree the solvency of 
both borrowers and lenders during the 
next depression. 
tions spent for rent decrease. The more recent Urban 


Study of Consumer Purchases, being conducted by the 
Bureau of Labor Statistics, corroborates this evidence. 





Making Home Ownership Safe 


By HARRY G. GUTHMANN* 


S THOUGH the unhappy experi- 
ences of home owners during the 
last few years had not been a sufficient 
object lesson, an increasing number of 
proposals are heard for putting home 
mortgage financing on ever easier terms. 
Such measures, it is argued, will make 
home ownership a more widespread bless- 
ing, ignoring the possibility that the 
ultimate result may be to do little but 
expand real estate activity and lay the 
basis for more widespread losses during 
the next period of business depression. 
Reckless and unsound financing of 
homes should be regarded as a social 
crime of the gravest sort. As a result, 
owners suffer a wholesale loss of their 
homes; thrift institutions, such as life 
insurance companies, building and loan 
associations, and savings banks, are 
jeopardized, with all that that means to 
small investors; and the fluctuations of 
the business cycle are increased by the 
alternate overexpansion and frightened 
contraction of real estate credit, which 
naturally attend excessive credit grant- 
ing and the subsequent losses. 

This article discusses the principles 
which should govern the standards of 
home mortgage finance, at least where 
funds of public thrift institutions are in- 
volved. If adopted, such principles 
should become the basis for satisfactory 
lending standards to be set up in each 
state and community in the light of local 
conditions. If important lending institu- 
tions find it impractical to set up precise 
standards, they should at least be fully 
aware of the hazards of improper lending 
to a degree that seems to be lacking in 
much of the current discussion by those 
who would advise lenders. Since lenders 
are more familiar with the risks, they 


* Professor of Finance, Northwestern University. 


should be in a much better position to 
establish sound standards and give them 
currency than is the individual borrower 
to whom the building and financing of a 
home occur but once in a lifetime. 


Percentage of Loan to Value 


Lenders have two problems: (1) how 
much of the purchase price of a home 
they should lend and (2) at what rate 
the loan should be reduced. To some ex- 
tent the first question has been answered 
by legal restrictions upon the percentage 
some of the major institutions are per- 
mitted to lend. However, a general rule 
such as that established by law for 
federal savings and loan associations 
may be too lax if applied indiscrimi- 
nately. Again, some standards although 
strict at present may be lowered in the 
future if not adequately defended by 
those who are qualified to indicate the 
hazards of excessive loans. The reasons 
for requiring a margin of safety between 
the amount of the mortgage loan and the 
fair market value of the property are (1) 
the costs of selling real estate, (2) the 
margin of error in predicting resale 
value, and (3) the expenses incident to 
foreclosure. The first factor is a known 
one. The second is more difficult to 
judge, although it is sometimes allowed 
for by the “conservative” valuation of 
the lender, and will vary with the 
marketability of the particular real es- 
tate. In general it is necessary to keep 
in mind the following items: (a) a new 
building is more salable than an old one; 
(b) location in a suitable neighborhood 
will improve salability; (c) a moderate 
priced home will find a buyer more 
readily than a high priced dwelling; and 
(d) conventional design and customary 
conveniences will assist a sale. 
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The third factor varies from state to 
state. In some states foreclosure is an 
inexpensive and speedy procedure. In 
others, such as Illinois, it is costly and 
may be subject to a long redemption 
period which permits delinquent in- 
terest, repair bills, and taxes to pile up. 
As a result of these losses which may 
attend foreclosure, loans ought to be re- 
stricted to a much lower percentage of 
value in some states than in others. A 
go% loan (the present maximum under 
the current amendment to the Housing 
Act) in certain states is fantastic and 
even the former 80% maximum per- 
mitted by the FHA for loans to be in- 
sured by the Mutual Mortgage Insur- 
ance Fund was virtually certain to result 
in disaster if adopted as a practical lend- 
ing standard in a state like Illinois. 
Lenders holding “government guaran- 
teed” mortgages should realize that in 
the event of default they will merely 
receive a government guaranteed obliga- 
tion, which may sell at a discount just 
like any government bond, and that this 
obligation will not cover those costs in- 
cident to foreclosure and the sale of the 
property which are sometimes an im- 
portant percentage of the loan. 

The idea of differential loan standards 
is supported by the data recently pub- 
lished in the Federal Home Loan Bank 
Review, which indicate the foreclosure 
costs and the time required to complete 
the process in the various states as estab- 
lished by the experiences of the HOLC.? 
Two extreme situations are given for 
illustrations. In Illinois it cost over $300 
to foreclose a $5,000 mortgage and took 


over 1% years to complete acquisition 


1 “Mortgages and Foreclosures,” Federal Home Loan 
Bank Review, November, 1937, pp. 40-45. 

2 The ordinary lender would undoubtedly have higher 
foreclosure costs since the HOLC enjoyed special econo- 
mies. Thus, its costs did not include attorneys’ fees, for 
that work was handled by salaried personnel. 

The Federal Government can render a major social 
service by pursuing the remedy suggested by the study 
mentioned above—namely, a uniform statutory mort- 


of the property, so that as a result of loss 
of interest, accruing taxes, insurance, 
and depreciation the total costs 
amounted to about 1/4 of the mortgage. 
For this state the writer concludes: “It 
is obvious that in this state a lending in- 
stitution which makes loans for more 
than 65% of the appraised value of the 
securing property has inadequate pro- 
tection.” In Massachusetts costs were 
about $30 for foreclosing a $5,000 mort- 
gage and, since it took only two months 
to complete the process, the total costs, 
including those attributable to delay, 
amounted to only 3% of the mortgage.’ 


Loan Amortization 


After lenders have solved the problem 
of standards for margins of safety fitted 
to the conditions surrounding the loan, 
there is the further matter of standards 
for repayment or amortization adequate 
to maintain that margin. A planned 
debt-reduction program has decided ad- 
vantages over one which is pursued 
fitfully, as has so often been the case 
with short-term mortgages renewed from 
time to time. Planned payments insure: 
(1) repayment of the mortgage within 
the useful life of the building and provide 
against depreciation and obsolescence 
that may otherwise steal upon the 
property unaware; (2) they retire the 
loan during the productive period of the 
typical borrower’s lifetime; and (3) they 
require that the borrower demonstrate 
saving power in excess of the ordinary 
interest payment from the very begin- 
ning, so indicating an “income” as well 
as a “‘property” margin of safety for the 
loan. 
gage and simplified foreclosure system. Lenders who 
might have sought such reform would have their mo- 
tives suspected. Certain lawyers and political hangers- 
on who have fattened on these distress situations have 
had a vested interest in perpetuating the evil. FHA 
regulations forbidding the insurance of loans in excess 
of safe margins, set up for each state as indicated by 


such study, would create a strong incentive to remedial 
state legislation. 





28 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


The monthly plan for repayment of the 
whole mortgage in the manner long used 
by building and loan associations is 
spreading to other major lending institu- 
tions. This acceptance constitutes a 
recognition of the desirability of pro- 
viding against gradual depreciation of 
buildings. A margin of protection is also 
provided against other possible and less 
predictable declines in value such as 
arise from adverse neighborhood changes, 
business depression, or a fall in the 
general price level. Under customary 
building and loan practice of the past a 
mortgage was fully retired in a period of 
from Io to 12 years. A period as long as 
25 years is now permitted for loans in- 
sured by the Federal Mutual Mortgage 
Insurance Fund. Some have even pro- 
posed that the period be extended to as 
long as 30 years. 

The chief objection to these longer 
periods is that, under the conventional 
arrangement, these extended periods 
will reduce the sum applied toward 
principal reduction to a very small figure 
in the early years when the loan is first 
created. Customarily the monthly pay- 
ments are kept equal so that in the early 
years when the loan is large the amount 
devoted to interest takes a large part of 
the payment and the amount going for 
principal repayment is small. Where the 
period of repayment is stretched out and 
the amount paid upon principal during 
the early months decreased unduly, a 
lending risk is created. The principal is 
reduced so slowly in the early years that 
the property may depreciate much more 
rapidly than the loan is being reduced. 
Reference to Table I illustrates the rate 
of loan retirement under a conventional 
building and loan plan of pre-depression 
character and the corresponding rate of 
retirement under 20- and 30-year retire- 
ment programs. 

In the first place, where the borrower 
starts out by paying an amount on 


TaBe I, Net Batance or MortcacE Loan 
UNDER Equat Montuiy Payments, In- 
cLuDING BotH PrincipaL AND INTEREST, 
For Various Periops (INTEREST AT 6%). 








End of 
Year 


Building and 
Loan Plan* 


20-year 30-year 
Loant Loant 


$973.30 $987.66 
944.96 974-57 
914.88 960.66 
882.93 945-90 
849.01 930.23 
813.01 913.59 
774-78 895. 
734-19 877. 
691.11 857. 
645.36 836. 
596.79 813. 
545.23 
490.48 
432.36 
370.66 
305.15 
235.60 
161.75 
83.36 
13 





$938.32 
872.84 
803.32 
729.52 
651.16 
567.98 
479.66 
385.90 
286.36 
180.66 
68.45 
7 mo.— 
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* A direct-reduction loan in which total monthly payments are 
1% of original principal; monthly payment—$10 per $1,000 loan; 
period—11 years, 7 months. 

t Direct-reduction loan spread over 20 years in equal monthly 
payments; monthly payment—$7.16 per $1,000 loan. 

, t Same as for 20 years; monthly payment—$6.00 per $1,000 
oan. 


principal equal to the interest at 6%, 
his loan is reduced by 20% in 3 years 
and by 35% in § years; under a 20-year 
loan these percentages would be 84%% 
and 15%; under a 30-year loan, 4% and 
7% respectively. These different retire- 
ment rates can be more vividly ap- 
preciated by examining the chart based 
upon these tables. Figure I shows how 
small the debt retirement is during the 
early years under the longer-term loans.* 

A second weakness of a slower pay- 

3 An excellent graphic presentation, which came to 
the writer’s attention after preparation of this article, 
is found in “Ninety Percent Loans for Real Estate” in 
the Real Estate Analyst, November, 1937, pp. 826-829 


(Roy Wenzlick, Editor, St. Louis, Mo.). Charts show 
(Footnote 3 continued on page 29) 
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ment plan is that it encourages bor- 
rowers to buy homes that are more 
likely to be beyond their ability to pay 
if they meet with any adversities, such 
as decreased income, a rise in the cost of 
living, or increased family responsibili- 





rice T 
S DUE ON $000 LOAN AT END OF EACH YEAR, COMBINED MONTHLY 
PAYMENTS OF PRINCIPAL AND INTEREST BEING CONSTANT 

(NTEREST AT 


BALANCE 





© wears, 7 MONTHS @ 20 vears @ 30 vears 








ties. Under the building and loan plan 
shown above, the borrower started out 
by paying not only the interest but an 
equal amount upon his principal; con- 
sequently his income has to stand the 
burden of twice the interest charges. In 
an emergency, some sort of reduction 
could be made in the amount paid upon 
principal without defaulting upon the 
important interest item. But under a 
20-year loan the amount paid during 
the first year equals only 1.4 times the 
interest and under a 30-year loan it 
would be only 1.2 times. (This type of 
analysis will be particularly appreciated 
by the bond buyer. A bond of a utility 
with earnings sufficient to pay twice the 
interest charges would usually be rated 
as of excellent investment quality, while 
one with earnings less than 1.5 times 
interest would, in normal times, be rated 
as speculative.) Consequently under the 


(Footnote 3 continued from page 28) 
the course of real estate prices from 1925 through 1937. 
A home of the sort that would cost $6,000 in 1937 is 
shown following the course of changing replacement 
costs with and without depreciation (2% per annum). 
The solvency of a hypothetical borrower is traced under 
a 90% loan for 20 and for 30 years; an 80% loan for the 
same periods; and a 75% loan for 20 years. The conclu- 


latter arrangements, a much smaller 
shrinkage in the borrower’s ability to 
pay would make a default in interest 
certain. The building and loan borrower 
could reduce his monthly payments by 
50% before defaulting upon interest 
even in the early months when the 
principal and the interest were not yet 
reduced. But in the case of the 20-year 
loan the reduction could be only 31%; 
and for the 30-year loan, only 17%. 

The second question, that of the 
length of time over which loans should 
be paid off should be made a matter of 
consultation among mortgage lenders 
and grow out of their experience rather 
than a pious desire to make home owner- 
ship more common. If after careful study 
it appears that certain approved types 
of construction when located in com- 
munities where values appear likely to 
remain stable are a fit basis for a longer 
credit term, well and good. 

The foregoing table and figure suggest 
that the longer periods of mortgage re- 
payment are particularly dangerous be- 
cause the amounts repaid in the early 
years are such a small percentage of the 
loan, the heavy retirements being made 
in the later years. A solution of this diffi- 
culty would be to make the amount paid 
on principal a constant figure through- 
out the life of the loan and let the total 
monthly payment decrease with the 
balance of the loan, and so the interest 
factor is reduced (Table II). Such equal 
installments upon principal would be un- 
necessarily heavy as a rule if attempted 
for a loan so short-term as the Io or 12 
years that characterize building and loan 
practice. But if the repayment period is 


sion reads in part: “These charts suggest to us that 
over a period of years a ninety per cent loan is not safe 
and that a period of amortization on a high percentage 
loan should not exceed twenty years.” This statement is 
modest in view of the fact that the charts, which show 
the types of loan given in Table I (or Plan A in Table 
II) make no allowance for losses through foreclosure 
costs. 

















30 


THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


TABLE II. Comparison oF MortGAGE RETIREMENT FOR VARIOUS 
Periops, INTEREST AT 6%, UNDER: 


Pian A. Equat Montuiy PayMents INcLUDING PRINCIPAL AND INTEREST 
Pian B. Equat Montuiy Principat PAYMENTS 








I. Amount of $1,000 Loan Unpaid at End of Year 





15 Years 





20 Years 








Plan B 


Plan A 


Plan B 








799.84 





$914.88 


$849.88 





3 
5 759.99 666.40 849.01 749.80 930.23 833.20 
7 641.99 532.96 774-78 649.72 895.93 766.48 
10 436.26 332.80 645.36 499 60 836.12 666.40 
12 277.08 199.36 545.23 399.52 789.85 599.68 
15 — — 370.66 249.40 709.18 499.60 
235.60 149.32 646.77 432.88 
= = 537-96 332.80 








II. Monthly Payment Required per $1,000 Loan 




















3 $8.44 $9.56 $7.16 $8.42 $6.00 $7.28 
5 8.44 8.89 7.16 7.92 6.00 6.95 
7 8.44 8.22 7.16 7.42 6.00 6.61 
10 8.44 7,22 7.16 6.67 6.00 6.11 
12 8.44 6.56 7.16 6.17 6.00 5.78 
15 8.44 5.59 7.16 5.42 6.00 5.28 
17 7.16 4-92 6.00 4-94 
20 7.16 4-19 6.00 4-44 
22 6.00 4.11 
25 6.00 3.61 
27 6.00 3.28 
30 6.00 2.79 

















lengthened to 15 years, this plan re- 
quires only $10.56 per $1,000 loan even 
in the first month for a 6% direct- 
reduction loan. 

Since responsibility for sound finan- 
cing of home ownership rests largely 
upon institutional lenders, they should 
act together before improper standards 
become widespread. Prospective home 
owners and real estate people should be 
impressed with their own long-run in- 
terests, which they have in common with 
lenders, in the preservation of stable 
values. These are safeguarded best by 
avoiding unsound types of financing 
which first inflate and then unsettle the 
real estate market when defaults begin 
to occur. Presumably action by local or 
state groups would be most desirable in 
order that proper allowance may be 





made for those local conditions which 
would make different margins of safety 
appropriate. 

In order to prevent the original mar- 
gin of safety from being lowered, the 
mortgage must be reduced at as rapid a 
rate as the property is likely to decline 
in value. If it is agreed that to conform 
to this principle the loan must be re- 
duced at least 4% per annum, then a 
loan under Plan A (equal monthly pay- 
ments, including principal and interest) 
becomes unsatisfactory when for more 
than 15 years. At 15 years the initial 
monthly payments provide for a 4.2% 
reduction in principal for the first year; 
the 20-year term only a 2.7% reduction. 
However, if the principal is repaid in 
equal installments, over even so long as 
a 20-year period, the reduction is 5% per 
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PERCENTAGE OF LOAN RETIRED UNDER PLANS SHOWN IN TABLE IT 
PLAN A. MONTHLY FRIMENTS INCLUDING PRINCIPAL AND TEREST 
PLAN ©. MONTHLY PAYMENTS INCLUDING PRINCIPAL ONLY 

ar 











year. Even a 25-year period under Plan 
B would show a 4% reduction per year.‘ 

A plan of straight-line debt repayment 
becomes especially important when the 
term runs over 15 years unless the loan 
is for a very conservative amount. Re- 
duction is most needed for high-percent- 
age loans at the beginning when the 
safety margin is most precarious. Plan 
B would also mean safer loans, since it 
would require the borrower to demon- 
strate his greatest saving ability during 
the initial years. It seems only logical 
that the monthly payments, which take 
the place of rent for the borrower, should 
grow smaller as the house gets older and 
so presumably worth less rent. 

Too often current discussions on home 
financing take the tone that it must be 
made “easy” without regard to safety. 
But home owners created under lax 
lending schemes are bound to be dis- 
appointed whenever the slightest busi- 
ness disturbances separate them from 
their scarcely-owned property. A person 
can hardly be said to enjoy the pleasures 
of home ownership when he has to make 


‘Precedent for the straight-line amortization of 
mortgages is found in the practice of some of the Federal 
Farm Land Banks. Under the statute, loans made for 
the account of the Land Bank Commissioner require 
equal principal payments. Their average loan is for ap- 
proximately 30 years. Such long maturity should not be 
regarded as a precedent for long-term, high-percentage 
loans on urban homes because farm loans are limited to 


payments over almost his whole produc- 
tive lifetime to clear the mortgage.® 
Especially is this true when his margin of 
payment upon principal is so small as to 
raise doubts as to whether his equity is 
really increasing in value. Anyone in 
such straightened circumstances had 
best invest his modest savings in some- 
thing safer than such a speculative 
equity as real estate. If excessive bor- 
rowing is encouraged by federal policies, 
it may well set such a low competitive 
standard for lending as to undermine our 
thrift institutions—the life insurance 
companies, mutual savings banks, and 
building and loan associations. These 
organizations constitute the backbone of 
the urban mortgage market. They 
should not be regarded as merely great 
aggregates of wealth but as the savings 
repositories of thousands of small thrifty 
persons, whose interests should be as 
jealously guarded as those of the home 
owner. 

While the dominant precautionary 
note in this article is intentional, the two 
constructive notes should not be over- 
looked. Safe lending margins differ in 
different situations. The amount that 
may be safely loaned can be increased 
by such measures as the reduction of 
foreclosure costs. By sponsoring such 
reform federal agencies may perform a 
major service as they have in protecting 
small owners using FHA insurance 
against shoddy construction. It also 
seems reasonable that the period of 
mortgage repayment may be safely ex- 
tended somewhat if a straight-line re- 
tirement plan is adopted that will assure 
adequate debt retirement during the 
early life of the loan. 


50% of the farm land value plus only 20% of the value 
of the improvements. 

5 Furthermore, the borrower pays only $389.83 during 
the life of a $1,000 building and loan mortgage of the 
sort shown in Table I, but a total of $718.40 for the 
equal monthly payment 20-year loan, and $1,160 for 
the similar 30-year loan. 








Regulation of Service Charges in Holding 
Company Systems 


By J. S. RANSMEIER* 


phe aaa clr of function among 
different business units, which has 
been regarded as a peculiar feature of 
modern capitalistic society, is well illus- 
trated in public utility holding company 
systems by the existence of centralized 
service organizations.! But such organ- 
izations, although perhaps potentially 
efficiency-promoting instruments,? in the 
past not infrequently have been per- 
verted into simply profit-reaping ma- 
chines.’ 

The prostitution of the service unit to 
the drive for profits was made possible 
by two peculiar features of the public 
utility industry. First, the division of the 
industry into many separate holding 
company systems within which the 
policy of constituent companies is sub- 
ject to the will of the parent company 
has made it possible for the parents to 
negotiate profitable intrasystem con- 
tracts for service organizations which 


* This paper is based upon a master’s essay written 
under Professor James C. Bonbright at Columbia 
University and filed with the library there under the 
title, Service Charges in Holding Company Systems 
(1937). 

The author wishes to acknowledge his indebtedness 
to Professor Bonbright, Mr. C. Roy Smith, Acting 
Director of the Public Utilities Division of the SEC, 
Mr. A. E. MacDuffie of the New York Regional Offices 
of the SEC, Mr. L. H. Jaeger of Commonwealth and 
Southern Corporation, and Mr. William Lewis of 
Electric Bond and Share Company for their assistance 
and cooperation during preparation of the manuscript. 

1 Tn a broad sense, centralized servicing may be re- 
garded as the performance for a given concern by an 
outside organization of certain functions (e.g., manage- 
ment, sales, or construction services) expediting that 
concern’s conduct of its business. So defined, it has 
reached its fullest development within public utility 
holding company systems, although obviously it has 
not been confined to them. See Ransmeier, op. cit., 
pp. 1-4. 

2 Jones and Bigham, Principles of Public Utilities 
(New York: Macmillan Co., 1931), pp. 591-5. 





they themselves have established. Sec- 
ond, the ability of client utilities to in- 
clude service fees in operating expenses 
to be duly covered by rates to consumers 
has meant that profits reaped by service 
agencies might be, not merely intra- 
system transfers of funds, but net system 
gains.‘ 
What Is a Reasonable Service Charge? 


Although “fair rates” of operating 
utilities must cover legitimate operating 
expenses as one sector of total costs,> 
“excessive” charges for any item going 
into operating expenses may be dis- 
allowed. What, then, is a “‘reasonable” 
and what is an “excessive” charge? Two 
principal criteria of reasonableness have 
been used: (1) the cost to the service 
company actually incurred in perform- 
ance of the service; and (2) the market 
value of the service—i.e., the price being 
currently charged for comparable serv- 
ices by other service companies.’ Al- 


3 “Muck-raking”’ of the service relation was a popu- 
lar and, as I think, useful occupation some years ago. 
It is, however, quite beside the purpose of this paper. 
(For a summary of the facts, see Federal Trade Com- 
mission, Utility Corporations, No. 72-A, pp. 599-694.) 

4 Obviously, if the utility is unable to earn its oper- 
ating expenses plus a fair return regardless of how it 
adjusts rates, the mere fact that it is legally entitled to 
recoup itself for service charges may not permit it in 
fact to avoid bearing their ultimate burden. (For inci- 
dence of service charge, see Committee on Interstate 
and Foreign Commerce, Relation of Holding Companies 
to Operating Companies, House of Representatives, 
1935, Pt. 6, pp. 73-5-) 

5 Mosher and Crawford summarize the classes of cost 
to be covered by reasonable rates under four heads: 
operating expenses, taxes, depreciation, and return upon 
investment (Pudlic Utility Regulation (New York: Har- 
per & Brothers, 1933), p. 180). 

6 Chicago &@ Grand Trunk Ry. Co. v. Wellman, 143 
U.S. 339 (1892). 

7 Two other possible criteria are: (1) what it would 
cost the utility to supply itself with the service, and (2) 
(Footnote 7 continued on page 33) 
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though ostensibly a competitive norm, 
the latter criterion really amounts to a 
test of the reasonableness of one charge 
by reference to another charge which it- 
self may be “‘high.”’® 

Nevertheless, while progressive com- 
missions have sought to establish the 
cost principle,® the courts long adhered 
to the market-value criterion. In a 1920 
decision (not concerned with service 
charges) the Illinois Supreme Court had 
announced: 

“The commission is not the financial 
manager of the corporation and it is not 
empowered to substitute its judgment for 
that of the directors of the corporation, nor 
can it ignore items charged by the utility 
unless there is an abuse of discretion in that 
regard by the corporate officers.” (Italics 
supplied.)?° 


To this doctrine, the United States 
Supreme Court declared allegiance three 
years later in its decision in the South- 
western Bell Telephone case in which the 
Missouri Commission had disallowed 
half of a service fee of 4.50% of gross 
revenues paid by the Company to its 
parent, the American Telephone and 
Telegraph Company. Reversing the 
Missouri Supreme Court," the United 
States Supreme Court held that Com- 
mission disallowance of the charge could 


be justified only if there had been bad 


(Footnote 7 continued from page 32) 
the “value” of the service to the utility, i.e., what it 
would give for it rather than go without it. These four 
criteria are discussed by Warren Wright in 6 Fournal of 
Land & Public Utility Economics 421-2 (1930). 

8 It would be equally logical to use capitalized value 
of earnings as a rate-base for determination of a fair- 
rate level. 

9 Re S. Calif. Tel. Co., P.U.R. 1925 C 627; Re City 
Water Co., P.U.R. 1927 E 215; Re Wisconsin Fuel and 
Light Co., P.U.R. 1927 E 213; Re St. Croix Valley Tel. 
Co., P.U.R. 1929 B 597. 

10 State Pub. Util. Com. ex rel Springfield v. Spring- 
Jield Gas and Electric Co., 291 Ml. 209, 234; 125 N.E. 891. 

1 State ex rel Southwestern Bell Tel. Co. v. Pub. Serv. 
Com., 233 S.W. 425 (1921). 

2 Pub. Serv. Com. of Missouri v. Southwestern Bell Tel. 
Co., 262 U.S. 276 (1923). 


faith on the part of the Company as evi- 
denced by payment of a fee in excess of 
what would be required for purchase of 
the service in the open market.!* Subse- 
quent decisions prior to the depression 
denied commissions access to company 
books but continued to assign to them 
the burden of proof of unreasonable- 
ness; cost remained largely irrelevant." 

When it seemed that the market 
criterion of reasonableness was firmly 
established the courts began to shift 
their ground. In 1929 the Southern 
District Court of New York remarked 
that reference should be made to cost in 
determining reasonableness;" in the fol- 
lowing year, the United States Supreme 
Court significantly ruled that a com- 
mission might investigate the costs of a 
service agency located outside the state, 
and that service fees should be reason- 
able upon a cost basis as well as on other 
bases.“ In the Western Distributing 
case of 1932, completing its renunciation 
of the precedent of the Southwestern 
Bell Telephone case, the Court again 
affirmed the Commission’s right to in- 
vestigate cost of rendering services on 
the ground that unity of control as be- 
tween buyer and seller creates a situa- 
tion “qualitatively different” from that 
in which companies deal at arm’s length 
and gives the power “arbitrarily to fix 
and maintain costs, as respects the dis- 


13 In a 1929 decision, Mr. Justice Stone stated: 

“«..common ownership is not of itself sufficient 
grounds for disregarding such intercorporate rate agree- 
ments when it appears that, although an affiliated cor- 
poration may be receiving the larger share of the prof- 
its, the regulated company is still receiving substantial 
benefits from the contract and probably could not have 
secured better terms elsewhere.” (Quoted by Eisenberg, 
17 Marquette Law Review 287n., from United Fuel Gas 
Co. v. R.R. Com. of Ky., 278 U.S. 300 (1929).) See also 
Northwestern Bell Tel. Co. 0. Spillman, 6 F (2d) 663 
(1925); and Southern Sierras Power Co. v. R.R. Com., 
271 Pac. 747 (1928). 

4 N.Y. Tel Co. v. Prendergast, 36 F (2d) 54 (1929). 

18 Smith ov. Ill. Bell. Tel. Co., 282 U.S. 133; P.U.R. 
1931 Al. 
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tributing company which do not repre- 
sent the true value of the service ren- 


dered.... 716 


Attempts at State Regulation 


After 1930, partly because of the en- 
couragement given them by the judicial 
volteface but probably more largely 
because of the wave of public resentment 
against certain publicized unethical 
practices of holding companies, state 
legislatures enacted a considerable body 
of statutes designed to regulate, among 
other phases of the utility business, the 
service relation. These laws were of four 
types.!’? The first required that service 
contracts both be submitted to and ap- 
proved by state utility commissions be- 
fore they should take on legal validity. 
The second required submission of con- 
tracts, and commissions—not required 
to pass upon them and thus relieved of 
much of the time pressure which de- 
veloped under type one—were empowered 
to disapprove those which, upon ex- 
amination, they found contrary to the 
public interest. The third placed upon 
utility companies the burden of proof 
of reasonableness of contract fees. The 
fourth took recognition of the interstate 
nature of the holding company by pro- 
viding for co-regulation with other states 
(through interstate compacts) or with 
agencies of the Federal Government. 

But state regulation, even in “pro- 
gressive” states,!® was subject to certain 
handicaps. Usually power to disallow 
payments did not carry with it power to 


16 Western Distributing Co. v. Pub. Serv. Com., 285 
U.S. 119 (1932) quoted at 42 Yale Law Fournal 75 
(1932). In State Corporation Com. v. Wichita Gas Co., 
290 U.S. 561 (1934), a commission was upheld in an 
order to nine operating utilities so cease payment of 
more than a certain sum in consideration for gas fur- 
nished by an affiliated interstate pipe company. This is 
a long step from the 1920 Springfield case (Illinois) in 
which the Court declared the Commission is not the 
“financial manager of the corporation” (see above). 
1 This legislation is discussed in detail by Marlett 
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forbid payments and hence to protect 
investors as well as consumers (but see 
footnote 16 above). State budgets were 
unbalanced, and understaffed commis- 
sions could not be expanded. The inter- 
state nature of most large holding com- 
panies made uniform and consistent 
regulation by state commissions, them- 
selves widely differing in power and so- 
cial outlook, difficult, if not impossible. 


Federal Legislation 


Since state efforts to regulate the 
utility service relation left the problem 
unsolved, it was natural that the Con- 
gress should include in its comprehen- 
sive Public Utility Holding Company 
Act a section covering this matter. Here, 
the policy announced is that fees for 
services to associates must be upon the 
basis of cost. Holding companies them- 
selves, except under “special or unusual 
circumstances,” are forbidden to per- 
form service, sales, or construction con- 
tracts for associated companies which 
are public utilities or mutual service 
companies.'® Subsidiaries and mutual 
service companies are allowed to per- 
form such contracts only “‘in accordance 
with such terms and conditions and sub- 
ject to such limitations and prohibitions 
as the Commission (i.e., SEC) by rules 
and regulations or orders shall pre- 
scribe,” and they must be performed 
“economically and efficiently at cost, 
fairly and equitably allocated among 
such companies.””° In the case of affili- 
ates or of “any person whose principal 


and Traylor in 11 Journal of Land & Public Utility 
Economics 181-84, 397-8 (1935). 

18 While some states were revising their basic utility 
laws, others lagged; from 1931 to 1935, 29 states passed 
no laws covering the relations of holding companies to 
subsidiaries and 16 apparently passed no laws whatso- 
ever directly concerned with public utility or holding 
company regulation. 

19 Section 13 (a). Administrative rules and regula- 
tions by the regulating commission (SEC) have some- 
what modified this section (see below). 

20 Sec. 13 (b). 
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business is the performance of service, 
sales or construction contracts for pub- 
lic utility or holding companies,” 

“| ..itshall be unlawful . . . toenter into 
or take any step in the performance of any 
service, sales or construction contract... 
in contravention of such rules and regula- 
tions or orders regarding reports, accounts, 
costs, maintenance of competitive condi- 
tions, disclosure of interest, duration of 
contracts, and similar matters as the Com- 
mission deems necessary ... to prevent the 
circumvention of the provisions of this title 
or the rules, regulations or orders there- 
under.”’”? 

Other paragraphs of this section are 
largely procedural. Paragraph (c) has to 
do with Commission rules, regulations, 
and orders concerning methods of deter- 
mination and allocation of costs, keeping 
of accounts, filing of reports, disclosure 
of interests, etc. Under (d), the Commis- 
sion is instructed to prescribe the method 
of application for approval as a mutual 
service company ;# and under (g), it is to 
investigate “the making, performance 
and costs of service, sales and construc- 
tion contracts,” to classify them and the 
work done under them, and to make 
recommendations as to desirable stand- 
ards and scope for such contracts. 


Administrative Policy of the SEC 


The skeleton outlined in Section 13 
has taken on flesh through SEC inter- 
pretation as set forth in rules and regula- 
tions or indicated in prescribed forms.*! 
Subject to Commission rulings, regis- 
tered holding companies have been ex- 


*1 Sec.. 13 (f). Commission powers under this para- 
graph have not as yet been exercised. 

2 Both Sec. 13 (e) and Sec. 13 (f) contain this wording. 

“The Commission shall not approve, or continue 
the approval of, any company as a mutual service com- 
pany unless... such company is so organized... as 
reasonably to insure the efficient and economic perform- 
ance of service, sales or construction contracts by 
such company for member companies, at cost fairly 
and equitably allocated among such member com- 
panies, at a reasonable saving . . . over the cost to such 
companies of comparable contracts performed by inde- 
pendent persons.” 


empted from the provisions of Section 
13 (a), prohibiting their performance of 
service, sales, or construction contracts 
in certain specified cases: e.g., when the 
holding company is primarily an oper- 
ating company but performs services 
incidentally, when it sells goods origi- 
nally bought for its own use “at not 
more than cost less depreciation,” or 
when services are “reasonably required” 
by the client ‘to meet a breakdown or 
other emergency.’ To meet the diffi- 
culty involved in the prohibition (effect- 
ive even in a period pending authori- 
zation) of all unauthorized servicing by 
registered holding companies or by sub- 
sidiary or mutual service companies, a 
temporary exemption from the pro- 
visions of Section 13, effective with 
registration, has been granted to regis- 
tered holding companies and to com- 
panies principally engaged in performing 
services for associates of registered hold- 
ing companies; provided that meanwhile 
the service organization comply with 
rules covering service charges.2® Such 
companies as file application for ap- 
proval as mutual or subsidiary service 
companies during this exemption period, 
provided they comply with all pro- 
visions of the Act and with SECrules 
and regulations issued pursuant thereto, 
are further permitted to continue the 
performance of contracts pending final 
Commission action upon such applica- 
tions.?? 

24 A complete compilation of rules, regulations, and 
forms issued by the Commission under the Public 
Utility Holding Company Act of 1935 has been prepared 
(as of May 15, 1937) by the Commission and may be 
obtained from its Washington offices. 

25 Rule 13-11. 

26 For companies “principally engaged in performing 
services or construction for... associate companies” 
which refuse to maintain their books in accord with 
the Commission’s prescribed Uniform System of Ac- 
counts, the exemption lapses upon the first day of the 
succeeding calendar month; otherwise, it is of 30 days’ 


duration (Rule 13-3). 
27 Rule 13-3 (b). 
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Probably the most refined and intri- 
cate SEC rulings under Section 13 have 
been concerned with the definition of 
costs and with cost allocation.?® The 
term “cost” is considered to include a 
“fair and equitable allocation of ex- 
penses” plus reasonable compensation 
for necessary capital procured through 
issuance of corporate stock (or similar 
securities of an unincorporated com- 
pany).” 

“Interest on borrowed capital and com- 
pensation for the use of capital shall repre- 
sent a reasonable return on only the amount 
of capital reasonably necessary for the per- 
formance of services... . ”’° 


And, 

“Any expense incurred in a transaction 

.. not at arm’s length, to the extent that 
it exceeds the expense at which the perform- 
ing or selling company might reasonably be 
expected to obtain elsewhere, or to furnish 
itself, comparable performance, goods, cap- 
ital, or other items of expense involved, shall 
not be included in determining cost to such 
performing or selling company.*! 


Other principal rules under Section 13 
are: (1) Rule 13-40 forbidding any regis- 
tered holding company or subsidiary 
thereof or any mutual service company 
to sell goods which it itself produces to 
an associate company at a price greater 


28 With certain exceptions, registered holding com- 
panies, subsidiaries of registered holding companies, 
and mutual service companies are forbidden to perform 
any service, sales or construction contract for associate 
companies “‘at more than cost” (Rule 13-31), so that 
the whole problem of fixing service fees hinges upon 
methods of cost determination. Among the “excep- 
tional” cases are the following: 

1. If a construction company incurred substantial 
expenses in connection with a given project prior to 
August 26, 1936, it may retain that proportion of its 
original “‘contractual” profit which it earned prior to 
April 1, 1936; 

2. If a sale of goods is incidental to the sale of an 
entire business no specific (“‘cost’”’) value need be as- 
signed the goods apart from the business; 

3. If the client company (or companies) are not lo- 
cated in the United States and if the company earns no 
material part of its income in the United States, serv- 
ices need not be at cost; 

4. If the transaction is a sale of goods produced by 


than that at which the purchaser might 
reasonably expect to be able to obtain 
comparable goods elsewhere; (2) Rule 
13-50 prescribing the Commission’s 
Uniform System of Accounts for Mutual 
and Subsidiary Service Companies ;** and 
(3) Rule 13-60 requiring all mutual and 
subsidiary service companies to file an- 
nual reports before April 1 of each ca'en- 
dar year (upon the form U-13-60). 


The Act of 1935 in Operation 

The provisions of Section 13 of the 
Public Utility Holding Company Act 
and the administrative policy of the 
SEC now govern service, sales, and con- 
struction contract provisions within 
registered holding company systems. In 
December, 1935 the Middle West Cor- 
poration (a registered holding company 
and successor to Middle West Utilities 
Company) applied to the Commission 
for authority to acquire all outstanding 
securities of the Middle West Service 
Company which, after receivership of 
the original parent, had been organized 
to perform at cost certain services for 
associate companies. After public hear- 
ing it was found that, since fees were 
essentially upon a cost basis fairly 
allocated* and since acquisition would 


the seller, the criterion may be market rather than cost 
value. 

29 Rule 13-32 (a). 

30 Rule 13-32 (b). 

31 Rule 13-32 (d). 

%2 The Commission hopefully regarded this as the 
first step in uniformity of accounting in a field in which 
the greatest diversity of technique had theretofore 
prevailed (SEC, Second Annual Report, pp. 43-4). 

33 This was prior to the date of taking effect of Sec. 
13(a) and Sec. 13(b); but not prior to the date of taking 
effect of Sec. 9(a), covering acquisition by a registered 
holding company of “securities or utility assets or any 
other interest in any business.” 

34 SEC, Holding Company Act, Release Number 70, 
January 11, 1936. The exact basis of charges was later 
outlined as follows: 

1. Holding companies, including Middle West Corp., 
were charged at estimated cost, subject to revision, 
based upon time and expense analysis; 

(Footnote 34 continued on page 37) 
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be consistent with other sections of the 
Act, the authority should be granted.* 

Subsequently three other Middle West 
Service companies were approved: the 
Illinois: Stock Transfer Company as 
stock transfer agent; John E. Barber, 
Joseph B. Wilson, Edward A. Olson, 
Trustees, as trustees for fire and liability 
insurance of system properties; and the 
Bureau of Safety to handle the insurance 
business of the Trustees. Although the 
latter declared themselves not a sub- 
sidiary service company, the Commis- 
sion showed that, in the past, they had 
accumulated excess reserves which they 
had then transferred to the system 
parent; it therefore added a proviso to 
its approval of them as a service organ- 
ization: 

“Declarants, and their successors in such 
Trust, shall make adjustment to actual cost, 
on account of premiums received for the 
period beginning May 1, 1936 and ending 
December 1, 1936, not later than December 
I, 1937, and shall make adjustments on ac- 
count of premiums received for subsequent 
years not later than one year after the ter- 
mination of such year.’ 


Two service agencies have been ap- 


(Footnote 34 continued from page 36) 

2. Consolidated Coach Co. was charged a flat annual 
sum of $6,000; 

3. The sum of charges under (1) and (2) plus the 
expense of the Income Tax and Auditing Departments 
(for which special charges were made) was then de- 
ducted from total expenses and the remainder distrib- 
uted among operating companies upon the basis of 
gross revenues after: 

(a) excluding revenues from merchandising, jobbing, 

sale of coal, steam heating and transportation; 

(b) deducting from gross revenues all payments by 

the client for purchases made for resale purposes, 
to any other company to which such sales con- 
stituted revenues upon which a supervision fee 
was paid the service company (Release No. 319, 
August 4, 1936). 


35 The Corporation purchased too shares of service . 


company stock at $10 per share and loaned the service 
company $75,000 for working capital (Release No. 70, 
August 4, 1936). 

36 Release No. 318, August 4, 1936. 

37 Forbidden to hold stock in the subsidiary service 
company by a provision of Vermont law, a fifth operat- 


proved in the New England Public 
Service Company group: Nepsco Serv- 
ices, Inc. which is a subsidiary service 
company engaged in supplying a wide 
variety of services to system companies; 
and Nepsco Applicance Finance Cor- 
poration, mutually owned by four oper- 
ating companies and the parent,*” which 
discounts for system companies com- 
mercial paper acquired by them in con- 
nection with the sale of gas and electric 
appliances.** The discount charges of the 
Finance Corporation are based upon the 
cost of providing capital; such cost does 
not include compensation for risk of bad 
debts since system companies still bear 
this risk under an agreement to repur- 
chase contracts in the event of cus- 
tomers’ default.*® 

The States Electric and Gas Corpora- 
tion, recently organized by International 
Utilities Corporation to take over and 
hold, pending liquidation, the interests 
of American Equities Company and 
General Water, Gas and Electric Com- 
pany (both subsidiary to International 
Utilities) in certain United States public 
utility properties, acquired with such 


ing company in the group is represented equally with 
the others upon the service company’s board and execu- 
tive staff (Release No. 299, July 21, 1936). 

38 Both of these companies were forced to alter their 
capital structures to meet increasing demands for their 
services. Nepsco Services, Inc., which originally issued 
but five shares of stock, applied for and received Com- 
mission approval of the further issuance of 495 shares 
(at not less than par of $10) and of $50,000 of 5% de- 
bentures. All such securities were to be held by system 
companies. Nepsco Appliance Finance Corp., which had 
outstanding 100 shares of $10 par stock, $120,000 of 
4%4% debentures, and $345,000 of promissory notes, 
received Commission approval of a plan to recall the 
4%4% debentures and issue $350,000 of 3% debentures 
and up to $1,000,000 in notes. Apparently because the 
Company did not make clear the proposed method of 
fixing interest charges upon notes this approval was 
conditioned to the extent that maturities for the notes 
were not to be later than December 31, 1938; mean- 
while the Commission expected to watch how the rates 
fixed compared with market interest rates (Release 
No. 659, May 17, 1937). 

39 Tid. 








38 





interests control of General Manage- 
ment Corporation engaged in rendering 
services to the utilities. General Manage- 
ment has received Commission approval 
as a subsidiary service company; charges 
based upon cost are allocated by billing 
each client for actual time of officers and 
staff in so far as it can be related to that 
client’s work and by distributing all 
other (overhead) costs among clients in 
the same proportions as direct costs. 
The Commission, in granting approval, 
stated that it would be important to 
watch the “actual fairness of the alloca- 
tion of costs as between associate and 
non-associate companies.””*° 

The nature of SEC requirements in 
the cases discussed above should indi- 
cate the type of policy which it has 
followed in connection with the regula- 
tion of service relations. In all, 17 com- 
panies have filed applications or declara- 
tions pursuant to Section 13; of these, 6 
were mutual service companies and II 
subsidiary service companies. Since 
each of these groups is under the same 
service-at-cost rule, there seems to be 
no significant economic distinction to be 
drawn between them.” 


Charges in Unregistered Systems 
But, since only about 14 of the sys- 


40 Release No. 805, August 30, 1937. The fact that, 
as of the date it filed application under Section 13, 
General Management rendered services to 13 non- 
associate companies makes the matter of accurate cost 
allocation particularly significant in this case. No indi- 
cation has as yet been made of the extent to which costs 
have been susceptible of direct allocation; but the Com- 
mission apparently feels that, through study of the 
Company’s accounts (kept subject to the prescribed 
Uniform System of Accounts for Mutual and Subsidiary 
Service Companies) and of its annual reports, determina- 
tion of “‘fairness’”” may be made. Should doubt arise, 
undoubtedly supplementary field study of the situation 
would be undertaken. 

41 These included the New England Power Service 
Company for the New England Power Association, 
two companies for Midland-United group, the Ameri- 
can Service Company in the American Utilities Service 
group, the Penn Western Service Corporation in the 
Penn Western Gas and Electric group, the Republic 
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tems required under the Act to register 
with the SEC have actually done so, the 
question remains important as to what 
is the nature of service relations within 
unregistered systems. Although in some 
of these cases during the 1920-1930 
period high profits were reaped upon 
service contracts,“ ostensibly, at least, 
fees now are generally based upon cost. 
As early as 1929, with its acquisition by 
the Niagara Hudson Power Corporation, 
the Buffalo, Niagara and Eastern Power 
group reduced service compensation to 
a cost basis; and in the following year 
the Commonwealth and Southern Cor- 
poration (N.Y.) was formed to perform 
at cost general supervisory, engineering, 
financing, and group-purchasing services 
for associate operating companies; capi- 
tal stock of the new company was dis- 
tributed among system companies in ac- 
cord with annual gross earnings, fees 
were 114% of gross operating revenues 
(exclusive of revenues derived from 
public transportation against which a 
\%% fee was assessed), and whatever 
surplus accumulated was to be paid back 
to clients in dividends.* A year later, 
Stone and Webster transformed Engi- 
neers Public Service Company into a 


Service Management Corporation for the Republic 
Service group, and the Republic Mutual Service Com- 
pany for the Republic Electric Power group. 

42 In the case of non-registered systems, from a public 
policy point of view, there do seem to be significant 
differences between the two forms of organization: 
(1) a mutual service company gives an a priori impres- 
sion of rendering service at cost as contrasted with a 
subsidiary service company which theoretically would 
pass profits or losses up to the top holding company; 
(2) a mutual service company with members of local 
subholding companies upon its board of directors avoids 
the suspicion which might be aroused by a subsidiary 
service organization staffed with “Wall Street” officers 
of the top holding company. 

8 See footnotes 3 and 47. 

44 FTC, Utility Corporations, Pt. 72-A, p. 647. Even 
prior to this in the North American system certain 
fiscal services were being rendered at cost as revealed 
by a time-and-expense analysis. (See Jdid., pp. 648-9; 
and Pts. 33-34, pp. 601-12, especially p. 608.) 

45 Relation of Holding Companies ..., Pt. 6, pp. 32-3. 
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mutual service company,** and in 1932 
Columbia Gas and Electric adopted the 
cost basis of compensation for central 
services by its management company.” 
Finally, subsequent to the passage of 
the Public Utility Holding Company Act 
of 1935, two other major systems, the 
Standard Gas and Electric and Associ- 
ated Gas and Electric groups, estab- 
lished services upon a cost rather than a 
profit basis.*® 

In contrast to these groups, the Elec- 
tric Bond and Share system has main- 
tained services upon a profit basis and 
has argued that existence would become 
impossible for it were it forced to bill for 
all services at cost. Thus, whereas most 
groups have “voluntarily” renounced 
their rights to contractual profits upon 
services rendered, EBS in its court chal- 
lenge of the Public Utility Holding Com- 
pany Act of 1935 has laid great*stress 
upon the claimed deprivation of prop- 
erty involved in Section 13 (and hence 
its unconstitutionality).5° The very 
uniqueness of the EBS position, how- 
ever, serves only to emphasize that the 
trend of the past decade, and especially 
of the past five years, has been to estab- 
lish very firmly the same cost criterion 
of reasonableness for which hope appar- 
ently was so dead in the days when 
the Southwestern Bell Telephone case 
was still guiding precedent for court 
cases covering service fees. 

48 49 Harvard Law Review 966 (1935-1936). 

47 FTC, op. cit., Pt. 47, p. 891. With an original in- 
vestment of $100,000, as of January 1, 1926, this Com- 
pany earned approximately $7,000,000 by the close of 
1930 (Idid., p. 382). Since the above was written, the 
Columbia Gas and Electric system has registered with 
the SEC under the Act of 1935. 

48 49 Harvard Law Review 966 (1935-1936). 

49 In fairness to the Electric Bond and Share Com- 
pany one perhaps should point out that it differs from 
most other top holding companies of major systems in 
having only minority control of subholding companies. 
Thus in rendering valuable services to subsidiaries at 
cost, it would not stand to gain—in the same way as 
these others would—through dividends on the one hand 
exactly what it lost through servicing profits foregone 


on the other. For the Company it also has been claimed 
that there is no connection between Ebasco Services 


Conclusion 


From the foregoing analysis several 

inferences may be drawn. First, the rela- 
tion of service charges to costs incurred 
in rendering services is (almost com- 
pletely) accepted by the courts and the 
industry as the essential criterion of the 
“fairness” of charges. Second, the wide- 
spread compliance with the “spirit” of 
Section 13 which is found in the indus- 
try today, even among non-registered 
systems, is an indication of the effective- 
ness of “regulation by publicity” and is 
one “favorable” result of the thorough- 
going criticism to which the utility in- 
dustry has been subjected. Third, turn- 
ing to the Act itself, there seems to be 
no regulation of service charges contem- 
plated in cases in which the client is 
completely independent and the con- 
tract is at arm’s length. Real freedom 
of contract is not impaired. Fourth and 
finally, compliance with Section 13 as 
it is administered by the SEC does not 
deprive the service company of a fair 
return upon capital legitimately in- 
vested and “used and useful” in the 
service business. Thus, the philosophy 
of current regulation of service relations 
is ultimately grounded in the simple 
view that an organization serving asso- 
ciate public utility enterprises performs 
a function which is essentially a phase of 
the public utility business itself. 
(the system service company) and the operating utilities 
to which services are rendered; that contracts, once 
negotiated for the operating companies by system sub- 
holding companies, are now negotiated directly and 
are not in fact “elbow length” in character; and finally, 
that recent state legislation has so increased the powers 
of state commissions as to safeguard adequately the 
public interest quite independently of federal 
regulation. 

50 The Company has lost the first two rounds of its 
projected three-round battle with the SEC concerning 
constitutionality of the Holding CompanyAct, the latest 
decision being that of the Second District Court of New 
York, delivered November 8, 1937. The case is now 
before the United States Supreme Court. (See 144 Com- 
mercial and Financial Chronicle 2054, 2125, 2409, 3420, 
3429, 3767; and the New York Times, October 10, 1937, 


III, 7:1; November 9, 1937, 33: 5; January 9, 1938, 
III, 1: 1.) 





I. Railroad Abandonment in New England, 1921-37 


By CHARLES CHERINGTON* 


1. Introduction 


i THE field of American transporta- 
tion one of the most noteworthy re- 
sults of the depression has been the 
startling increase in railroad abandon- 
ments. The immediate cause for this 
increase can be found in the drastic con- 
traction of railroad revenues and the 
consequent need for equally drastic 
operating economies. It was only nat- 
ural that the railroad managements 
should turn to the elimination of obso- 
lete and unprofitable lines as one method 
of meeting what was, for the majority 
of carriers, a period of acute financial 
crisis. But behind the immediate driving 
force of hard times deeper and more 
fundamental economic factors have been 
at work. In the past a certain amount of 
abandonment had been caused by com- 
petitive overbuilding or exhaustion of 
natural resources. As the decade of the 
twenties advanced, a new and more far- 
reaching cause of abandonment ap- 
peared in the form of motor competition 
on public highways. Branch lines every- 
where felt the threat of this new form 
of transport. Its coming has seriously 
altered the position of the railroad in the 
national transportation system. This 
new form of competition, as much as the 
depression itself, has increased the rate 
of abandonments to a peak of over 2,000 
miles for the country as a whole in 1933 
(Table I). And the combination of both 
factors has brought to the attention of 
railroad managements in all sections of 
the country the possibilities of further 
economies and improvements in trans- 

* Student, Harvard University Law School. This 
article is the product of graduate study done under the 
direction of Professor Edward S. Mason, Harvard 
University. 


portation service which may be effected 
by additional abandonments, sometimes 
accompanied by substitution of rail- 
controlled highway facilities. Broad ques- 
tions of corporate policy have been 
raised which contain important eco- 
nomic and political implications. 

In a sense, each separate abandon- 
ment is a problem in itself with a sepa- 
rate and unique set of difficulties. At the 
same time, the economic causes and 
elements of public policy behind the 
general abandonment trend are suscepti- 
ble to analysis, especially if the analysis 
is limited to a single region having both 
geographic and economic unity. 


TaBLeE I. MILEs or RAILROAD ABANDONED 
IN THE UNITED STATES AND 
New ENGLAND, 1921-1937 








Year United States* | New Englandt 





1921 687 14.48 
1922 1,188 8.85 
1923 536 8.49 
1924 617 22.10 
1925 753 75-05 
1926 892 4.50 
1927 797 14.10 
1928 710 
1929 782 
1930 954 
1931 779 
1932 1,320 
1933 2,016 
1934 1,784 
1935 1,974 
1936 t 
1937 
Total 15,789 

* Statistics as to railroads abandoned in the United States by 
years were obtained from Statistics of Railways in the United States, 
—, annually by the Interstate Commerce Commission. 

if he figure for 1936 is not yet available. 

Statistics as to abandonments in New England were obtained 
from Finance Reports, Interstate Commerce Commission, with the 
two exceptions of the Kennebec Central Railroad and the Sandy 
River and Rangeley Lakes Railroad, whose permission to abandon 
was not obtained from the I.C.C. 

§ Statistics on abandonments in New England in 1937 are limited 
- a for which permission was granted by the Commission before 
ugust 1 
In addition tc to the 1937 figure 4° New England, applications were 
pen on September gt 37 for permission to abandon 117.29 
miles of line in the oo. Information on these abandonments pro- 
jected was obtained from newspaper accounts and from the state 
and I.C.C. authorities. 
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Such a region is New England. Here 
is an essentially industrial area which 
also has a large rural hinterland. Eco- 
nomically it is generally regarded as be- 
ing set apart from the rest of the country. 
At the same time it is served by a sepa- 
rate group of railroads which, with a 
few exceptions, do not extend beyond 
its borders. To make the case study 
complete, the more important of these 
regional carriers are burdened with a 
large proportion of mileage having a low 
traffic density.! In the past few years 
abandonments have proceeded more 
rapidly in New England than in the 
rest of the country (Table I). From the 
causes and results of abandonments in 
this region it may be possible to draw 
some tentative conclusions as to the 
general trend in the nation as a whole. 


2. The Nature of the New England 
Network 


The New England railroad network 
has been aptly described as a “terminal 
system.” Unlike the lines in trunk-line 
territory or those farther west in the 
trans-Mississippi region, the New Eng- 
land carriers have relatively little 
through overhead traffic between two 
outside points. Most of both the freight 
and passenger movements are either 
destined for or originate in the region 
itself. Intraregional movement is also of 
great importance. This peculiar situation 
has been one of the strongest arguments 
advanced by New England interests in 
their strenuous and persistent opposition 
to absorption by trunk lines.? It has also 
had an important bearing on the adjust- 
ment of the regional rate structures,? 
and an even more immediate influence 


1 Cunninghan, W. J., writing in New England’s Pros- 
pect (New York: American Geographical Society, 1933), 
at p. 350. 

2 Report, Joint N. Eng. R.R. Committee to the Gover- 
nors of the N. Eng. States, May, 1923, at p. 192; also 


on the growth and character of the New 
England mileage. 

This network in 1921 totaled 7,875 
miles of line. The outstanding character- 
istic of this total was the relatively 
small percentage of through routes of 
heavy traffic density which handle the 
larger proportion of the business. All 
these heavy traffic lines together con- 
stitute but a small percentage of the 
total as it existed in 1921. The remainder 
was made up of branch lines, lateral con- 
necting routes and industrial spurs, and 
lumber railroads. The branch lines 
ranged in traffic density from a volume 
approaching, and in a few instances ex- 
ceeding, main-line traffic down to several 
cases where all traffic had practically 
disappeared. An indication of main-line 
traffic as compared with that of branch 
lines was given in the statement made 
by the Boston & Maine in 1925 when it 
was attempting to abandon some 150 
miles of line.* It was estimated by the 
railroad that 43% of the system mileage 
accounted for only 3% of the system 
revenues. About 750 miles of branches 
had a freight traffic density of less than 
80,000 ton-miles per mile of line. This 
compared with the six principal divi- 
sions of the road with a density of over 
1,000,000 ton-miles on the lightest 
stretch ranging up to nearly 5,000,000 
ton-miles on the important Berkshire 
division (Table II). 

The relative importance of branch 
lines in the total mileage was not limited 
to the Boston & Maine. The New Haven 
also suffered from a similar if not greater 
handicap. The Maine Central had a large 
proportion of spur lines running off into 
the Maine woods through territory as 


Report, N. Eng. R. R. Committee, May, 1931, p. 251 
et seq. 

3 New England Rate Divisions, 49 1.C.C. 421 (1918); 
62 I.C.C. 528 (1921). 

* Abandonment of Branch Lines by Boston & Maine, 
105 I.C.C. 13 (1925); 105 I.C.C. 68 (1925). 
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Taste II. Trarric DENsITy ON THE Boston & Maine R.R., 1924* 

















Percent i 
Name of Line Miles Percent of System’s Ton-Miles per 

of System Ton-Miles Mile of Line 
Main Berksuire Division 148 6.0% 23.9% 4,728, 860 
Main Fitchburg Division 161 6.6 20.7 3,763,086 
Main Portland Division 237 9-7 17.4 2,150,005 
Main Conn. River Division 112 4.6 0 5 1,966,758 
Main Southern Division 319 13.0 12.8 1,175,658 
Main Passumpsic Division 144 5.9 5.8 1,170,991 
Main White Mts. Division 151 6.2 4-9 938,199 
Main Wor.-Portland Division 158 6.4 4-2 765,353 
Branch Southern Division 147 6.0 a 130,420 
Leased St. Johnsbury L.C. R.R. 96 3-9 4 123,599 
Leased Montpelier W.R. R.R. 45 1.8 a2 114,751 
Branch Fitchburg Division 67 a7 <2 79,538 
Branch Portland Division 305 12.4 a 69, 368 
Branch Wor.-Portland Division 208 8.5 5 64,825 
Branch Conn. River Division 28 1.1 50,570 
Branch White Mts. Division 74 3.1 45,180 
Branch Berkshire Division 30 152 40,730 
Leased Barre & Chelsea 22 9 18, 385 
Branch Passumpsic 4 i 17,734 

















25). Note that all main lines and all branches are 


* Statistics from Abandonments of Branch Lines by Boston & Maine, 105 I.C.C. 13 (io 5) oe : ands poe 
ic density than the average o! ranches of the 


grouped together by divisions; obviously, individual branches had a much lighter tra! 


division. 


sparsely settled as any in the East. The 
other four principal carriers in the region 
—the Rutland, the Central Vermont, 
the Bangor & Aroostook, and Boston & 
Albany—were relatively free from the 
branch-line problem. But in addition to 
the main carriers there were over a score 
of short lines with a mileage of 560 
miles.5 These were nearly all roads of 
the branch-line type and were, in fact, 
in many cases operated as subsidiaries 
to one of the major systems. Without a 
single exception they suffered from low 
traffic density with the resultant diffi- 
culties of inadequate revenues in the 
face of rising costs. 

This low-traffic-density, branch-line 
problem was not altogether a conse- 
quence of the terminal character of the 
New England railway net. To a con- 
siderable extent it was the result of the 
early history of railroad competition in 
the region. With the exception of the 
Bangor & Aroostook, the existing New 
England systems were built up by a long 
series of piecemeal consolidations. Both 
the New Haven and the Boston & Maine 








have been erected out of more than 100 
little operating companies.® The process 


5 New England independent and semi-independent 
short lines: 





























1921 1935 
Name of Short Line Miles Miles 
of |Income| of | Income 
Line Line 
Barre and Chelsea R.R........ 21 $763 ar $2,342* 
Belfast and Moosehead R.R.. 33 Ti ss | 48; 841. 
Bridgton and Harrison R.R.. ar 23,334 16 922° 
Clarendon & Pittsford R.R..... 20 | 23,577. | 20 7,966* 
Hoosic Tunnel & Wilmington..| 24 4,222") 24 3,163 
a wcmetase sss **° 8 e : 57° 6 280 
ontpelier e ee 44 7,809 23,888 
Moshassuck Valley R.R....... 2 4,087* *% . 68* 
Narragansett Pier R.R........ 8 3,759 8 9,250 
St. Johnsbury & Lake C. R.R..| 96 | 17,146*| 096 | 75,711 
Suncook Valley R.R........... 23 Tt] 23 1,834* 
Wood River Branch R.R....... 6 2,428") 6 Tor 
. Abandoned in: 
Perr 6 499 1930 
Hardwick & Woodbury R.R.... 8 | 13,672* 1934 
Kennebec Central R.R........ 5 1,051* 1929 
iss ocencureceusesus 8 3,840* 1932 
Sandy River & Rangeley Lakes} 103 12,353* 1935 
South Manchester R.R........ 2 5,38t* 
West River R.R.............. 35 1934-36] 
White River R.R............. 19 10,387 1934 
Wiscassett etc. R.R........... 43 9,144 1930 
Woodstock R.R............-- 14 | 13,870 1932 
Ws Salew weseceenedcewesn 560 209 
vs Operating deficit. 


t Incorporated in financial report of Maine Central. 

t Incorporated in financial report of Boston & Maine. 

A Merged with in financial report of the Centra] Vermont. 
Merged with the New Haven in 1933. 





6 For an interesting study of this development, see 
G. P. Baker, Jr., The Formation of the New England 
Transportation Systems (Cambridge: Harvard Univer- 
sity Press, 1937). 
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of consolidation was a slow one and was 
marked by bitter competitive struggles, 
both for railroad traffic and for political 
favor. As a result, during the eighties 
and nineties, there was a considerable 
amount of so-called competitive build- 
ing. The innumerable little roads were 
constantly attempting to break into the 
territories of their competitors. In this 
way hundreds of miles of line were built 
which were absolutely unjustified by the 
then existing traffic or by any traffic 
which later developed. This situation 
was perhaps worst in the industrial 
regions north and south of Boston, es- 
pecially in the mill towns of the Mer- 
rimac Valley.’ 

Not until the past few years have such 
general circumstances combined with 
several other developments to bring 
about a series of extensive abandon- 
ments. These developments included: 
(1) The collapse of the Mellen scheme for 
control of all New England transporta- 
tion under domination of the New 
Haven. (2) The war brought a serious 
increase in all railroad costs with a de- 
layed and inadequate increase in railway 
revenues. It was the mounting cost of 
maintenance and operation that first 
made railroad managements turn to the 
elimination of unprofitable mileage. (3) 
In the long run, most important was the 
rapid growth of highway transportation 
during the post-war period. For the first 
time in 75 years the railroad ceased to be 
a monopoly. On the low density branch 
lines, so characteristic of the New Eng- 
land net, this competition of the new 
form of transportation was felt first and 
felt most keenly. These circumstances 
combined with the historical and eco- 

7 See G. P. Baker, Jr., ““Some Episodes in New Eng- 
land Railroad Consolidation,” Bulletin of the Business 
Historical Society, September, 1936, pp. 58-65. 

8 The ultimate abandonment plans of the New Haven 


are not fully known. One unofficial but expert estimate 
sets the mileage which could be scrapped with advan- 
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nomic factors peculiar to the region to 
bring about in the course of 16 years the 
abandonment of 10.6% of the railroad 
mileage with the prospect of even fur- 
ther abandonments in the years im- 
mediately ahead. 


3. The Extent of Abandonment 


The percentage of the regional mile- 
age abandoned in New England is sub- 
stantially greater than in the country as 
a whole (Table I). If the pending ap- 
plications of the New Haven trustees 
are granted, the difference between the 
regional and national percentages will 
become even more striking. Table I 
shows the abandonments by years since 
1921 for both the nation and the region. 
It also shows that the rate of abandon- 
ment in New England was substantially 
less than the national rate in the years 
preceding the depression, but since 1931 
it has increased not only absolutely but 
relatively. While this may be largely 
attributed to the immediate conse- 
quences of the depression, the recent 
moves of the largest system in the region 
to effect further extensive abandon- 
ments indicate that the general tendency 
is of more than temporary significance.® 
Maps I and II show graphically the 
changes in the New England network 
during the 16-year period under review. 

The 840.46 miles of line for the aban- 
donment of which certificates of con- 
venience and necessity had been granted 
up to August 13, 1937, had been made 
up of 74 pieces of railroad of an average 
length of approximately 11 miles. But 
this average length is somewhat decep- 
tive since the median length was sub- 
stantially lower. Forty-eight of the 74 
abandonments were of stretches less 





tage to the system at 750 miles. See F. J. Lisman, “The 
New Haven: Today and Tomorrow,” in Barron’s, Dec. 
16, 1935, at p. 3. It is very unlikely whether all this 
mileage, some of which is outside New England, will be 
abandoned at this time. 
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than 10 miles long. Only three abandon- 
ments involved more than 4o miles of 
track.® The tendency has been, however, 
for the length of the individual abandon- 
ments to become greater since the de- 
pression. The 23 abandonments which 
took place before 1930 averaged 6.2 
miles while the 51 which have occurred 
since that time have averaged nearly 14 
miles each. From these comparisons we 
may draw the conclusion that during the 
early stage of railroad abandonments in 
this region the mileage discarded was for 
the most part made up of short, isolated 
stretches of line. During the past five 
or six years circumstances have forced 
the managements to scrap longer and 
more important stretches of road. 

Analysis of the geographic location of 
abandonments shows that Maine and 
New Hampshire lead, both with respect 
to number of miles and percentage of 
1921 mileage abandoned: 








Percent of 1921 
Total 
Mileage 


Miles* 
Abandoned 





Maine 313.7 13.7% 
New Hampshire 190. 15. 
Vermont gl. 8 
Massachusetts 174. 
Rhode Island 9 
Connecticut 61. 


8. 
4- 
6. 





840. 10.6% 











* Pending applications are distributed as follows: Connecticut, 
61.39 miles; Massachusetts, 22.94 miles; Maine, 13.63; Vermont, 
13.00 miles; and Rhode Island, 6.33 miles. This makes a total of 
117.29 miles. 


If the pending applications of the New 
Haven trustees are granted, the Con- 
necticut figures will be substantially in- 
creased. But even when these alterations 


9 Longest abandonment was that of the Sandy River 
and Rangeley Lakes already referred to. Next longest 
was the Maine Central branch from Austin Junction to 
Kineo, 51.3 miles. The third abandonment of more 
than 40 miles was the Wiscasset, Waterville & Farming- 
ton R.R., 43.5 miles. Both of the short lines mentioned 
were narrow-gauge, built largely for lumbering opera- 
tions. 


are made it is evident that abandonment 
has been most important in the northern 
states of Maine and New Hampshire.’° 
In these two states declining rural popu- 
lation and depleted natural resources 
have made the most serious inroads on 
traffic possibilities. Throughout northern 
New England these economic trends 
must be considered in addition to con- 
temporaneous development of improved 
highway facilities. 

The distribution of abandonments in 
the different sections of New England 
may be further analyzed in terms of 
types of line which have been discarded. 
Probably 200 miles of the Maine aban- 
donments resulted directly from the 
decline of the timber industry in the 
southern counties of the State. Again, in 
Connecticut, a substantial number of the 
early abandonments were of lateral con- 
necting lines no longer needed after the 
development of regular through freight 
service and off-line trucking routes. For 
purposes of arbitrary classification the 
mileage involved has been divided into 
six Classes. In several instances it was 
difficult to decide into which class to 
place a particular stretch of road, but 
the general summary below indicates 
to some degree the nature of the aban- 
doned mileage: 








Mileage 


Type of Line Abandoned 





42.78 
208.68 
50.52 
71.47 
306.13 
160.08 
1.00 


Industrial spur 

Essentially timber railroads 
Summer resort spur 

Short lateral connecting links 
Longer connecting links 

Branch lines ending in railhead.... 
All others 





840.46 








10 The relative absence of abandonment in southern 
New England was commented on by Kent Healy in a 
paper entitled “Development of Transportation in 
Southern New England,” presented at the soth Annual 
Meeting of the Connecticut Society of Civil Engineers, 
February 21, 1934. See p. 101 of the reprint. 
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This summary shows the relative un- 
importance of the ordinary branch line 
in the abandonments to date. It should 
be added, however, that the proportion 
of branch lines to total mileage discarded 
has been increasing in recent years. This 
is especially apparent in the abandon- 
ments proposed by the New Haven 
trustees and in the recently granted ap- 
plications of the Boston & Maine. 

The ownership of abandoned mileage 
is by no means equally divided among 
the carriers. Of the seven principal sys- 
tems, one of them, the Central Vermont, 
has made no abandonments at all. 
Abandonments by the other systems 
were distributed as follows: 














Miles Percent of 
Name of System 1921 System 
Abandoned Mileage 
Bangor & Aroostook. .... 20.85 3-3% 
Boston & Albany........ 34.00 
Boston & Maine......... 280.87 12.2 
Maine Central.......... 109.35 9.0 
New York, New Haven & 

Hartford)... ..0s0s0000. 141.45 6.0 
Re eee 23 .I 
SHOPCHNESS 6.66-5:5:00:0:00 003 253.61 44.3 

840.46 











This summary shows that abandon- 
ments by three of the six systems were 
negligible. The Boston & Maine had the 
largest total mileage abandoned as well 
as the highest percentage of any of the 
systems, although the projected aban- 
donments of the New Haven, if they are 
allowed by the Interstate Commerce 
Commission, will somewhat change this 
situation, especially if we include the 
projected New Haven abandonments in 
New York." The unusual extent of 

11 The New Haven’s immediate program of abandon- 
ments is said to include 312.43 miles of line, much of it 
outside of New England. It is planned to abandon all 
the New York State mileage except the Poughkeepsie 
bridge route and, needless to say, the main lines into 
New York City. 


12 For the short lines abandoned entirely or in part, 
see note 5, supra. 
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Boston & Maine abandonments up to 
this time is partly the result of economic 
factors and partly the outcome of a more 
progressive and far-sighted corporate 
policy with respect to obsolete and un- 
profitable corporate equipment. 

Perhaps the most striking feature of 
the summary is the amazing mortality 
which has overtaken the short lines. 
During the past 16 years they have de- 
creased in number from 22 to 12. In only 
one instance was a short line absorbed 
by one of the major systems. In g in- 
stances an entire line was abandoned.” 
In two other instances there was a sub- 
stantial decrease in the operated mileage. 

The reasons for these radical changes 
are not difficult to find. The short lines, 
with light traffic and inadequate re- 
serves, have felt the full force of the 
changes in the New England transporta- 
tion system.” In cases where they have 
been able to survive it has meant drastic 
economies and radical curtailment of 
service. In other cases where such econo- 
mies proved impossible of accomplish- 
ment or where the remaining traffic had 
so far diminished as to make them of no 
avail, there has been nothing to do but 
to cease operations and sell the property 
at its junk value. 


4. The Causes of Abandonment: 
The Decline of Traffic 


In every one of the 74 cases of aban- 
donment and also in cases of projected 
abandonment there is always to be 
found one universal factor—the almost 
total absence of revenue business. The 
carriers in this region rarely have applied 
for and never have obtained permission 
to abandon lines on which there remains 

18 The high mortality rate among the short lines was 
not limited to New England. It has been estimated that 
between 1929 and 1934 the number of short lines in the 
United States fell from 805 to 570. See W. L. White, 


“Relationship of Short Line Railroads to National 
Transport,” Railway Age, Dec. 1, 1934, Pp. 747-748. 
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anything more than a negligible amount 
of traffic. In some instances the lines 
have not been used for through traffic 
for years. Operations over them in the 
period preceding abandonment have 
been limited to occasional carload ship- 
ments handled by a switching engine. 
In the majority of cases, however, regu- 
lar service is maintained up _ until 
shortly before permission to abandon is 
applied for. Naturally, the carriers 
would not attempt to suspend operations 
which they considered in any way 
profitable to them or which they hoped 
might become profitable in the future." 

The causes behind this disappearance 
of traffic are numerous and vary in im- 
portance in different instances of aban- 
donment. Taking them in inverse order 
of importance we come first to about a 
dozen short connecting links of line, 
most of which had remained largely un- 
used for several years before they were 
abandoned. In only two instances were 
these links more than 10 miles long and 
in most cases they were less than five 
miles. Many of them were built to give 
the original little New England short 
lines connections with each other. After 
the consolidations of the eighties and 
nineties they became totally unneces- 
sary. Probably only management inertia 
kept them from being abandoned years 
before. In at least two cases the aban- 
donments were the result of the falling 
off of intersystem exchange of traffic 
after the short lines were amalgamated. 

44 Applications to the I.C.C. for permission to aban- 
don are sometimes limited to abandonment of opera- 
tion, the implication being that such operation may be 
resumed in the future if there is any renewal of public 
demand. But in New England, at least, such abandon- 
ments of operation have been followed in every case by 
final abandonment, so that the distinction between the 
two types of permission is more technical than real. For 
the purpose of compiling statistics for this article the 
granting of permission to abandon operation is treated 
as tantamount to total abandonment. 

15 See the summary of types of line abandoned, p. 45, 
supra. 
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Changes in railroad operating methods 
and operating efficiency rather than 
fundamental economic changes seem to 
be primarily responsible for this type of 
abandonment. 


TaB_e III. Mayor Causes or 
New EncLAnpD ABANDONMENTS* 








Cause Mileage 





. Highway competition 365.05 
2. Highway competition combined with 
decline in natural resources 
. Exhaustion of natural resources 


. Competitively built lines—never profit- 


83.40 
203-75 


90.72 
. Abandonments to promote joint opera- 
49.01 


. Unnecessary short connecting links.... 48.53 





840.46 





* So far as is possible each abandoned line is assigned to the cause 
which figured most importantly in its being scrapped. 


Next in inverse order of importance of 
mileage are three rather long stretches 
of line abandoned in the course of the 
establishment of joint operation over 
the tracks of the second of two parallel 
and competing lines.'* These abandon- 
ments, like the class first mentioned, 
seem primarily to promote efficiency 
rather than to result from basic changes 
in the nature of the transportation sys- 
tem in the region. But in all three cases 
we find also present a distinct element 
of declining traffic over both of the com- 
peting lines. 

Mention was made previously of the 
large amount of mileage built as a result 
of early competitive struggles. Much of 
this mileage ought never to have been 


16 The three long lines in question were abandoned 
by the Boston & Maine in 1932. One from Bondsville 
to Barre, Massachusetts, was part of the light-traffic 
line from Oakdale to Northampton. Joint operation 
was effected over the parallel Winchendon branch of 
the Boston & Albany. The other two lines were included 
in the single abandonment of 32 miles of road in north- 
ern New Hampshire. Operations in the territory in 
question were continued over the tracks of the Maine 
Central which serves approximately the same com- 
munities, although its line is not altogether parallel to 
the abandoned stretches. 
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constructed and has in fact always 
operated at a loss. About half a dozen 
stretches of it have been abandoned, not 
so much because traffic has declined, but 
because the traffic had never developed 
in the first place. The coming of the 
interurban street car in the latter part 
of the nineteenth century made a bad 
situation worse. Then when automobiles 
drove even the street cars from the rails, 
the hopelessness of continuing to operate 
these little stretches of steam railroad 
became apparent. In most cases they 
competed with shorter, better main- 
tained and serviced rail routes, so that 
their passing in no case inflicted any 
substantial injury on the public. 

A much more important classification 
of abandonments resulted directly from 
exhaustion of natural resources. Some 
of these lines were short, essentially in- 
dustrial railroads connected with quar- 
ries in various sections.!7 But the bulk 
of the mileage was located in the cut- 
over sections in Maine. The narrow- 
gauge Sandy River & Rangeley Lakes 
R.R. and the Kineo branch of the Maine 
Central together account for over 150 
miles of abandonment. Both lines ran 
through what was once an exceedingly 
active lumbering region. The functions 
of the lines as common carriers to the 
public originally were entirely secondary 
to their main function of taking in men 
and supplies to logging camps and get- 
ting out the logs which were not run 


down by water. When the timber was 


17 These essentially industrial railways included the 
following lines: 








Name Mileage oe 





Bangor & Aroostook branch to 

Klatahdin Iron Works : 1922 
Boston & Albany, Chester- 

Becket branch : 1931 
Knox R.R ; 1932 
Hardwick & Woodbury R.R.. . ' 1934 
Lime Rock R.R............. , 1936 
Bethel Granite R.R.......... ‘ 1937 











gone and the camps shut down, the only 
remaining business came from a few 
summer establishments, by no means 
enough to pay the heavy expenses of 
maintaining long stretches of railroad 
through the wilderness.'® 

Three other lines in Maine totaling 
nearly go miles were abandoned at least 
partly as a result of exhaustion of timber 
resources.!® All three were built as lum- 
ber railroads but they had succeeded in 
building up a certain amount of common 
carrier business from the settlements 
which grew up or which had already 
existed along their rights-of-way. The 
effects of highway competition as well 
as exhaustion of timber resources seem 
to have been about equally responsible 
for their abandonment. 

But most important of all the causes 
of abandonment in New England has 
been highway competition. The char- 
acteristically short-haul rail business of 
the region has been peculiarly suscepti- 
ble to the competition of the motor 
truck and the common carrier highway 
bus. Considering the relative wealth and 
population densities of the New England 
states the highway network is remark- 
ably fine. The disadvantage of occasional 
stoppages by heavy blizzards in winter 
and deep mud in the spring have been 
rapidly offset by improvements in plow- 
ing and surfacing. In New England the 
truck and bus achieve, in many cases, 
their highest competitive advantage. 
Light traffic and short hauls put flexi- 
bility and economy at a premium.”° The 

18 Abondonment by the Maine Central R.R., 193 1.C.C. 
117 (1933). The decision of the Commission on the 
Kineo branch sets forth the decline of freight traffic to 
barely 5,000 tons for 50 miles of line in 1931. 

19 These three were the Wiscasset, Waterville & 
Farmington R.R., part of the Bridgton & Harrison 
R. R., and the Oquossoc branch of the Maine Central. 

20See “Coordination of Motor Transportation,” 
Docket No. 23,400, I.C.C., 1932, pp. 301-302, for an 
interesting summary of the relative advantages and 


disadvantages of highway transport compared with 
rail transport. 
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inadequacy of the Boston rail terminal 
facilities during the decade of the twen- 
ties gave the highway carriers an addi- 
tional opportunity. Except for such 
high-grade freight as milk and express, 
overnight delivery by rail was difficult 
to obtain because of delays at the termi- 
nal. But the trucks could and did make 
such deliveries without any additional 
expense to shippers. Naturally, the effect 
of this new competition upon revenues 
of the carriers was serious, even on the 
lines of heaviest traffic density. On many 
light-traffic lines it proved fatal. This 
was especially the case in New Hamp- 
shire and Vermont, and now more re- 
cently in western Connecticut. The 
decline of traffic, once it had set in, 
worked in a vicious circle. As the freight 
business offered fell, service was reduced 
from a daily to a three-times-a-week, 
sometimes to a weekly, basis. This made 
shipping by rail even less attractive and 
tended to decrease still further the traffic 
offered. But in the field of passenger 
traffic the declines were the most drastic 
and the changes most serious.” In the 
passenger field the new highways 
brought competition not only from bus- 
ses, but, what was more important, from 
private automobiles.” Here again it was 
in the relatively short runs from the hill 
towns to the cities or between the cities 
themselves that the private automobile 
functioned most conveniently and eco- 
nomically. It is possible that a consider- 
able loss of business resulted from the 
reactionary policies of several of the im- 
portant lines on the subject of both fares 
and service. 


41 It is interesting to compare the branch-line service 
in northern New England with that which was main- 
tained 25 years ago. Twelve such lines which in 1937 
had a single passenger train a day averaged 5.3 trains 
a day in 1912 (Official Railway Guide, Aug., 1912). This 
shows the startling decrease in service on the lines 
which have not yet been abandoned. In the majority 
of abandonments which have taken place, suspension 


About 365 miles of line have been 
abandoned primarily because of high- 
way competition. Over 100 more miles 
are selected for abandonment, and of 
these at least 75 may be blamed on the 
influence of highways. But before credit- 
ing this new type of transport with all 
changes it may be well to notice that 
most of these particular abandonments 
have taken place in the sparsely settled 
rural districts of New England. These 
are regions where the population has not 
only relatively, but, at least in some 
places absolutely, declined. The declines 
are in some cases very striking indeed, 
amounting in more than one instance to 
virtual abandonment of whole com- 
munities. Probably the stationary or 
declining population along the lines 
abandoned has contributed not a little 
to the decline in traffic. For example, the 
population of the Vermont towns served 
by the four abandoned short lines in 
that State has fallen from 17,688 in 1890 
to 13,174 in 1930.” Such a serious decline 
will, as a rule, mean a marked decrease 
in the amount of available traffic. Simi- 
lar declines have undoubtedly figured in 
several abandonments where there was 
no element of exhaustion of natural 
resources. 

From such an examination of the 
causes of abandonment of individual 
lines it is obvious that no one factor can 
explain the abandonments in the region 
as a whole. Over the 957 miles of line 
which have been abandoned or are 
slated for abandonment in the near 
future traffic has declined, usually al- 


of passenger service has preceded termination of freight 
service by several years. 

2 Even in 1923 the effects of highway competition in 
the passenger field had become serious (Report, Joint 
N. Eng. R.R. Committee to the Governors of the N. 
Eng. States, June, 1923, p. 127). The real competition 
for freight traffic came somewhat later with develop- 
ment of the low-pressure pneumatic tire for heavy 
trucks (Jdid., p. 131). 

% U.S. Census returns for 1890 and 1930. 
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most to the vanishing point. Four or five 
different classes of economic causes have 
been examined as contributing to this 
decline, causes which differ in relative 
importance from case to case. But al- 
ways they lead, by means of the result- 
ing decrease of traffic, to the inevitable 
consequence of unprofitable operation. 
For the past 16 years this has meant to 
the depressed and sometimes critically 
desperate New England carriers an in- 
creasingly serious burden. 


5. The Causes of Abandonment: 
Financial Position of 
the Carriers 

Since long before passage of the Trans- 
portation Act of 1920 marked financial 
weakness has been a characteristic of 
many of the New England carriers. Of 
the seven principal systems only one— 
the Bangor & Aroostook—has been able 
to earn its fixed charges consistently. 
The other six major systems of the region 
have manifested varying degrees of 
financial weakness throughout the period 
in question. Perhaps the worst offender 
has been the Central Vermont. This 
system has had a long record of receiver- 
ships and other difficulties behind it 
which date back to the very beginnings 
of the road. The disastrous flood of 1927 
wrecked a considerable part of the line. 
The parent company, the Canadian 
National Railroad, engineered a re- 
ceivership which materially reduced the 
bonded indebtedness, but in only three 
years since that time have the reduced 

interest charges been met (Chart I). 
The Rutland, on the other side of the 
Green Mountains, has had a somewhat 
better record. Although its properties 
have a book value approximately as 
great as those of the Central Vermont, 
it was capitalized at a substantially 
lower figure. In consequence, not until 
the worst period of the depression was 

the road unable to meet its charges. 


But the backbone of the New England 
network is made up of three systems, 
the New Haven, the Boston & Maine, 
and the Maine Central. These roads 
between them operated nearly 6,000 
miles in New England in 1921. This 
mileage included almost all the more im- 
portant routes and practically all the 
lines in the thickly settled sections of the 
region. The recent financial history of 
the New England railways may be 
largely written in terms of these three 
companies. 
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Largest of the three in terms of both 
mileage and capitalization is the New 
Haven. This was to have been the parent 
road of the projected Mellen system. In 
his desperate effort to buy every New 
England transportation facility in sight 
Mellen drew for the most part upon the 
resources and credit of the New Haven 
to pay for his schemes. The ensuing 
difficulties just before the war effected 
a truce but by no means a settlement 
with the eager creditors who milled 
around the ruins of the venture. The 
undermaintenance and wasteful ad- 
ministration of these years, combined 
with the difficult period of federal con- 
trol, made the financial condition of the 
road desperate in the early twenties 
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(Chart II). There followed a brief period 
of reviving business and somewhat im- 
proved management during which the 
road definitely reestablished its solvency 
and built up small reserves. But the de- 
pression proved too severe and long for 
the gains so painfully made to survive. 
Fixed charges were not made after 1931 
and in 1935 came the inevitable appoint- 
ment of trustees. The present reorgani- 
zation entails a double task not only of 
repairing the ravages of the depression 
but also of liquidating the errors of the 
original Mellen debacle, many of which 
have not yet been written off. The job 
is as yet not completed, and indeed so 
complicated are the claims of various 
conflicting creditors that the final solu- 
tion is still in doubt. 
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One of the great problems of the New 
Haven has been its large percentage of 
low-traffic mileage.%* Unlike the other 
New England roads, however, the New 
Haven had not, before 1937, embarked 
on any very extensive or systematic 
schemes of abandonments.* Not until 
the current reorganization has any con- 
siderable amount of mileage been listed 
for final disposal. In consequence, the 
New Haven has more abandonments 

%4 To the Lisman estimate of 750 miles which could 
well be abandoned, already mentioned in footnote 8 
supra, can be added at least another 500 miles on which 
the traffic is relatively light. 


25 See pp. 45-47, supra. 
*6 The Interstate Commerce Commission has pointed 


projected than actually accomplished. 
It is doubtful what effect an earlier re- 
sort to abandonment would have had on 
the net railroad income. With an efficient 
highway subsidiary to take the traffic of 
the decaying lines, abandonment would 
have meant but little loss of revenue 
freight and passenger traffic.?* But the 
New Haven’s financial difficulties came 
first too early and then too late in the 
period in question to stimulate abandon- 
ment any sooner than it has been under- 
taken. In the early twenties with high- 
way transport still in the untried stage, 
it was a radical suggestion to urge actual 
scrapping of any appreciable railroad 
mileage. Such a solution for a bankrupt 
carrier was unusual; perhaps, in the light 
of existing experience, unjustified. Only 
more recently has abandonment been 
turned to as one of the most promising 
solutions of the New Haven’s financial 
difficulties. 

The mileage of the Boston & Maine is 
substantially equal to that of the New 
Haven but its revenues and capitaliza- 
tion are distinctly less. The recovery of 
the Boston & Maine in the twenties was 
more gradual but its ability to survive 
the effects of the depression has been 
nothing short of amazing. The serious 
financial problems of this road have 
yielded to solution more easily, but only 
because they were dealt with by more 
drastic remedies. The Boston & Maine 
has been reorganized twice, the last time 
in 1924. This reorganization was nomi- 
nally a voluntary one. Important changes 
were made in the financial structure 
which lightened the burden of fixed 
charges.” At the same time a very defi- 
nite and exceedingly extensive program 
out that abandonment rarely means a total loss to the 
system of the branch-line traffic, since much of it will 
move by truck or bus to the nearest point in the main 
line (Annual Report of the I.C.C., 1925, p. 24). 


27 Commercial and Financial Chronicle, Vol. 119, pp. 
3005-3007, Dec. 27, 1924. 
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of abandonments was announced which 
was designed as one of the chief means of 
reestablishing the financial position of 
the road. The Boston & Maine was the 
first important system, not only in New 
England but in the country as a whole, 
to embark deliberately upon the sub- 
stitution of busses and trucks on the 
light-traffic-density routes in order to 
curtail unprofitable lines. The program 
of abandonment was announced by 
Homer Loring, then Chairman of the 
Executive Committee of the Company, 
and was an integral part of what was 
known as the Loring Plan of reorganiza- 
tion. Mr. Loring stated that probably 
1,000 miles of the system’s operated 
mileage were unprofitable and should be 
abandoned.** This ambitious program 
proved to be very much more than the 
public and the government regulatory 
agencies were willing to allow at that 
time. But what the law prevented from 
being effected at a single stroke has been 
at least partly accomplished by piece- 
meal abandonments over a longer period. 
In addition to the 280 miles abandoned, 
163 miles of leased short lines have been 
turned back to their owners and 104 
miles of unprofitable leased line have 
been subleased to the Canadian Pacific 
and the Quebec Central.?® One-half of 
the abandonments of operation which 
Mr. Loring contemplated have thus 
been effected and the mileage of the 
road has been reduced to less than 2,000 
miles.®° It seems altogether possible that 
the pruning off of weak lines which has 
taken place has been more responsible 

28 Other important features of the Loring Plan in- 
cluded extensive improvements on main lines, rear- 
rangements in Boston terminal facilities, and read- 
justment of interest charges on some of the junior 
securities of the Company. 

29 1.C.C. Reports, Vol. 105, 1926, p. 575. 


3° Total mileage operated on December 31, 1936 was 
1,975 miles. Annual Report, Boston & Maine R.R., 


1936, p. 3. 
31 Annual Report, Maine Central R.R., 1936, p. 14. 


than any other factor for the ability of 
the Boston & Maine to weather the de- 
pression. In the case of this road the con- 
nection between abandonments and the 
struggle for solvency on the part of a 
great system is most striking. 

To no less an extent than the Boston & 
Maine, the Maine Central has struggled 
under the burden of _light-traffic 
branches, operations on which have been 
unprofitable. At the same time the finan- 
cial position of the Maine Central, while 
somewhat stronger than that of the 
other two largest New England carriers, 
has often been precarious (Chart II). 
Especially serious has been the decline 
of passenger revenue, from nearly $5,000,- 
000 in 1921 to $1,020,845 in 1936.*! This 
was a considerably greater proportional 
decline than that suffered in the pas- 
senger field by either of the other two 
principal roads.** Added to this was the 
drying up of much of the timber traffic, 
which has already been alluded to. 
Faced by these and other unfavorable 
factors the Maine Central has remained 
solvent only by dint of the most drastic 
economies and curtailment of unprofit- 
able activities. One of the most natural 
and important economies has been the 
abandonment of operation on about 110 
miles of line in the United States and 


% It is interesting to compare the percentage of de- 
cline in passenger revenues suffered by the New Eng- 
land systems between 1921 and 1936: 








System* Percent of Decline 





Maine Central 
Bangor & Aroostook 
Rutland 

Boston & Maine 
Central Vermont 
New Haven 








* Statistics for the Boston & Albany are not available, since they 
are included in those of the New York Central. If the statistics for 
the four years immediately preceding 1937 were used, the percentage 
of decline would be much greater in some cases. But it seems wiser 
to discount the depths of the depression in trying to estimate any 
long-range development. At the same time, account should be taken 
of the fare reductions of June 30, 1936 in their ing upon railroad 
passenger revenues. Without these reductions the —. of 
decline on several systems might have been somewhat less, 





54 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


more than 50 additional miles of line 
across the border in Canada.* 

But in the case of the short lines the 
connection between financial difficulties 
and abandonments is the most direct. In 
1921 there were 23 Class II and Class III 
railroads in New England.* Their com- 
bined mileage was approximately 560 
miles and their annual revenues exceeded 
$2,000,000.% At that time five of these 
lines were operated as integral parts of 
the Boston & Maine,** three as part of 
the Maine Central,*” one as part of the 
Central Vermont,*® one as part of the 
New Haven.* The rest were more or less 
independent. Their financial positions 
were in general unfavorable. Of the 20 
short lines which sent separate financial 
reports to the Interstate Commerce 
Commission, II reported a net operating 
loss and these 11 included 307 miles as 
against 100 miles of lines showing an 
operating profit. It was inevitable that 
the mortality of these small companies, 
most of which were already at the end 
of their independent resources, should be 
high. A few decades earlier the normal 
fate of an unprofitable short line had 
been absorption into a large system. But 
during the past 16 years only one short 
line, the South Manchester R.R. which 
was in reality little more than a switch- 
ing railroad, has been absorbed.‘ On the 
contrary, the reverse of absorption has 
taken place in at least seven instances 
where short lines leased to one or an- 


33 This line in Canada ran from Beecher Falls to 
Lime Ridge, Quebec, only .67 miles being in the United 
States. It was abandoned in 1924. 

34 Also the Bethel Granite R.R., classified as an 
industrial company. This was abandoned in 1937. 

35 See note 6, supra. 

36 These lines included the St. Johnsbury & Lake 
Champlain R.R., the Montpelier & Wells River R.R., 
the Suncook Valley R.R., and the York Harbor & 
Beach R.R. 

57 These lines were the Belfast & Moosehead Lake 
R.R., the Sandy River & Rangeley Lakes R.R., and the 
line which became the Bridgton & Harrison R.R. 


other of the principal systems have been 
turned back to their stockholders for 
operation or abandonment. Actual bank- 
ruptcy has been relatively rare because 
of the general absence of fixed obliga- 
tions. But in Io cases involving 243 miles 
of road there has been total abandon- 
ment and scrapping of the line. In 
almost every case the abandonment did 
not come until the financial position of 
the company was desperate. In a few 
cases the line was scrapped for enough 
to pay for bills outstanding.“ But more 
often there was a hopeless insolvency 
and in no case was a short line aban- 
doned without having first incurred a 
series of deficits. 

In general, the position of the 12 re- 
maining short lines in 1935 was more 
favorable than that of the 23 in 1921. 
Seven of the 12 remaining short lines 
were able to show an operating profit for 
the year and these seven included 211 
miles of line, a greater profitable mileage 
than in 1921. This would seem to in- 
dicate that operating economies as well 
as abandonment of hopelessly weak lines 
had led to the improvement. 

This survey has shown a direct con- 
nection between the financial position of 
an individual carrier and the urgency of 
the abandonment problem. Essentially, 
abandonment is a way of saving money, 
and it will rarely be undertaken unless 
both the prospective saving and the im- 
mediate need for it are obvious. Even 


38 The West River R.R. 

39 The Wood River Valley R.R. 

40 Acquisition of Control of South Manchester R.R., 
193 I.C.C. 219 (1933). 

41 For example, when the Woodstock R.R. was aban- 
doned in 1923, the State of Vermont bought a large 
section of the right-of-way to convert it into an automo- 
bile highway. The State paid the company $35,000, 
enough to pay off certain short-term obligations which 
had been incurred in order to meet the operating deficits 
of the last few years of operation. 

® Statistics of Railways of the United States, 1935, 
Interstate Commerce Commission. 

















Doo GRIER? fe ee ee 


OE PESTER ess 




















RAILROAD ABANDONMENT IN NEW ENGLAND 55 


when the need exists, however, some 
railroad managements have hesitated 
before making a final sacrifice of any 
considerable proportion of their lines. 
But in New England, in general, the 
relatively unfavorable financial standing 
of nearly all the main systems as well as 
of the short lines has combined with the 
peculiar economic factors already dis- 
cussed to accelerate abandonment dur- 
ing recent years and to make it a continu- 
ing and pressing problem for the future. 

Up to this point the discussion has 
been concerned primarily with a de- 





scription of the abandonment process 
and the major causes which have con- 
tributed to its relatively extensive use in 
New England. It remains to consider the 
extent and nature of the control which 
has been exercised over railroad aban- 
donment, the effects of abandonment 
upon transportation facilities and condi- 
tions in New England, and finally what 
the future may hold with respect to this 
solution of railroad problems. These last 
three aspects will be treated in the 
second instalment of this article which ° 
will appear in the May issue. 














Pp of the perplexing problems of 
land economics is that of securing 
marketable titles. Land, because of its 
physical characteristics of immobility 
and indestructibility, has a greater ca- 
pacity for absorbing legal rights or in- 
terests than has any other commodity. 
Under the present economic order, ur- 
ban land area must be highly utilized. 
This fact, coupled with the power of 
land to hold a multitude of public and 
private rights, creates serious prob- 
lems of determining what rights exist 
and the order of priority in which they 
exist. Before land can be transferred, 
mortgaged, or leased its title content 
must be examined. The necessity for this 
examination has brought into being a 
public recording system augmented by 
auxiliary private title-assuring agencies 
and their various forms of documentary 
evidence of title. 

There is an astounding lack of knowl- 
edge among laymen concerning the na- 
ture of land title transfer, the reason for 
its cumbersomeness, and the need of 
additional title-assuring documents. It 
is not uncommon to hear someone who 
is buying real estate for the first time 
ask a friend or a broker, “Should I ask 
for a deed or an abstract?” The inference 
is that he thinks the two instruments 
are synonymous rather than comple- 
mentary. Yet, this is not an unnatural 
situation, for the subject of land trans- 
fer in all its phases has been looked upon 
strictly as a field for the lawyer. Jurists 
have argued for years about what con- 
stitutes a marketable land title and 
about all the ramifications which appli- 


* Associate Professor of Business Administration; 
Instructor in Real Estate, School of Business Adminis- 
tration, University of Oregon. 
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cations of the land law create. They have 
failed, however, to explain to the lay- 
men the social and economic significance 
of marketable land titles. 

On the other hand, writers in the field 
of land economics and real estate have 
done little more than allude to the sub- 
ject, not trespassing farther for fear of 
encroaching upon the prerogative of the 
lawyer or upon a territory which they 
may feel lies beyond their ken. In conse- 
quence of lawyers stopping short and 
economists reigning in, there has been 
left a sort of no man’s land or polar 
region, known definitely to be there but 
only seen by the technical explorer. 

Five years ago, however, one pioneer- 
ing economist saw the economic impli- 
cations in the problem and published an 
article in this Yournal, entitled “Insur- 
ance of Title to Property.’”? This econ- 
omist, James G. Smith, as far as the 
present writer is able to ascertain, was 
the first to present a non-legal discussion 
of the problem of marketable land titles 
and its economic significance. Dr. Smith 
confined himself very largely to a dis- 
cussion of the new method of assuring 
title—namely, title insurance. In his in- 
troductory remarks, he says, in alluding 
to changing and trying conditions: 

“At such a time it is quite probable that 
all new legal and financial devices will be 
put to the test; many doubtful practices 
will be brought into the open, . . . The rela- 
tively new device, known as title insurance, 
which has been developed for facilitating 
transactions in the real estate market, is 
quite likely to meet such tests in the next 
few years, both in the courts and in the ac- 
tivities of title insurance companies.’ 


1 Smith, James G., “Insurance of Title to Property,” 
8 Fournal of Land & Public Utility Economics 337 (1932). 
2 Tbid., p. 337- 
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With the stimulus furnished by Dr. 
Smith, the purpose of the writer will be 
to continue further in his pioneering 
work, in (1) augmenting the contribu- 
tion of Smith by adding new material, 
(2) showing how title companies have 
emerged from the depression period and 
if they have met the tests mentioned by 
the previous writer, (3) indicating how 
title companies have been affected by 
recent governmental housing and mort- 
gage-lending activities, and lastly (4) 
showing the probable future trend in 
title-assuring agencies and their docu- 
ments. 

In order to clarify the picture for the 
reader who has never before approached 
the subject, it may be well to point out 
at the beginning that the deed, that in- 
strument for transferring title to land, 
has usually a title warranty clause. To- 
day, however, the courts, the purchaser, 
and even the seller attach no significance 
to this warranty, for even an honest 


seller is incapable of knowing the true 
condition of the title he is purporting to 
convey. As a consequence, every intelli- 
gent buyer insists that in addition to the 
deed the seller furnish supplementary 
title evidence in some form or another. 


Methods of Assuring Title 


Throughout the United States there 
are five methods of assuring titles and 
four documents issue from these meth- 
ods. In certain parts of New England, in 
the Middle Atlantic states, and in the 
southern states, particularly in the rural 
and semi-urban sections, there will be 
found what the writer typifies as the 
attorney or conveyancer method. Under 


5 See Dworken v. Guarantee Title and Trust Company 
et al., 37 Ohio Law Rep. 79 (1932). 

4 The certificate plan has also this fault; to be finan- 
cially responsible for making certificates, the maker 
should be incorporated in order to obtain sufficient 
capital funds. But once incorporated, the certificate 
maker is practicing law as a corporation when it passes 


it the title lawyer or his searcher makes a 
cursory search of the public records and 
submits his findings in a letter to his 
client, called his “opinion.” 

The second method, the abstract- 
opinion, is but a refinement of the above. 
It differs in these respects: (1) the func- 
tions of searching the records and inter- 
preting the legal facts are separated in 
two individuals or companies; (2) the 
client is given the supporting proof in 
the form of an abstract of all relating 
instruments; and (3) the search of title 
has been systematic through the use of a 
tract index, usually contained in the 
office of the searcher. 

The third method is termed the certifi- 
cate plan. It differs but little from the 
preceding one in procedure but the re- 
sulting document is different. Instead 
of an abstract plus an opinion furnished 
by an outside lawyer, the certificate of 
title is simply a statement by the maker 
as to the condition of the title in ques- 
tion. No supporting proof is furnished. 
The functions of search and interpreta- 
tion are again combined in a single in- 
dividual or firm. The legal status of a 
certificate of title is rather uncertain.® 
Partly for this reason its use is not wide- 
spread.‘ 

The fourth method is state registra- 
tion of title or the Torrens system, so 
called from its adapter, Sir Robert 
Torrens of Australia. This system may 
be briefly explained by stating that it 
operates much in the same manner as 
the plan for registration of motor 
vehicles. The state oversees and assures 
the title.> For reasons which would carry 


upon opinions of title. For a corporation to practice 
law is illegal. Another objection to the certificate is its 
lack of standardization. 

5 For a more complete discussion of the Torrens sys- 
tem and the reason why it has not made much headway, 
see Gage, Daniel D., Land Title Assuring Agencies (San 
Francisco: Recorder Printing and Publishing Co., 1937), 
c. 16. 
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the subject far beyond the confines of 
the present discussion, this method, like 
the certificate method, has not gained 
much of a foothold in the United States.® 
It is on the statute books of 18 states 
but, except for a few, it is a dead letter 
as far as actual operation is concerned.’ 

The newest method, title insurance, 
developed first in Philadelphia in 1876, 
differs from the others in origin, docu- 
ments, and assuring power.® In the first 
point of difference it should be pointed 
out that the issuing company is always 
an incorporated body. The document 
which results is an indemnity contract, 
and not an opinion or a certification as 
in the cases of methods “one,” “two,” 
and “three.” This plan arose because of 
the anomaly in the American title situa- 
tion. The title to property in this coun- 
try is deduced from facts of record and 
facts not of record. In other words, as 
Chapland points out, American titles 
are not strictly record titles.° The older 
methods of assuring title are limited to 
record facts alone. As the land in the 
urban area becomes more valuable, it 
becomes necessary to utilize it more 
effectively. Or to put the expression re- 
versely, the demand of many people 
willing to exercise less than full rights of 
ownership in land causes an increase in 
demand and in turn an increase in price. 
The cumulative effect, then, is to in- 
crease greatly the number of interests or 
rights, public and private, in highly 
urban land. Evidence of some of these 
rights originates outside the records. So 
entwined do they become that the con- 
servative private title examiner hesi- 
tates to be responsible for judicial judg- 
ment on them. 

Risks to titles thus emanate from two 
sources, those within the public records 


6 Jbid., p. 136. 
7 Tbid., p. 135. 
8 [bid., p. 81. 
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and those without. Risks in the first 
category may be divided again into two 
groups: those resulting from a failure to 
include all instruments to be found in 
public records, and those arising in the 
judicial interpretation of the facts found. 
Such a large element of uncertainty in 
the land titles of highly urbanized com- 
munities demanded an agency capable 
of spanning these chance elements by 
the introduction of insurance principles. 
To guarantee that a given title is good, 
merchantable, or clear requires an in- 
demnification contract backed by guar- 
antor with adequate searching facilities, 
expert examiners, and more important, 
a sufficient reserve fund or financial re- 
sponsibility. One answer is the title 
insurance underwriter. The balance of 
this paper will be devoted entirely to a 
broader discussion of the present status 
of this agent. 


Types of Title Insurance 
Companies 


Considerable misunderstanding exists 
as to the identity of a title insurance 
company, and rightly so, for there is not 
to be found in the breadth of the United 
States any such uniformity of title 
companies as will be found in other 
types of insurance underwriters. The so- 
called title company may fall in one of 
five classes: (1) pure title company, (2) 
title and trust company, (3) bank with 
title department, (4) title and mortgage 
company, and (5) title and surety com- 
pany. 

Since the business of title insurance is 
dependent upon the activity of the real 
estate market, a market which is sub- 
ject to great seasonal and cyclical 
fluctuations, and since a title guarantor 
will present a stronger front if it has a 
large capital structure, it is not sur- 


® Chapland, H. W., “Record Title to Land,” 6 Har- 
vard Law Review 302 (1892). 
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prising to find the average title company 
engaged in a multiplicity of activities. 
Only in large metropolitan areas is the 
volume of business sufficient to warrant 
a company limiting itself wholly to the 
function of insuring titles. The Wash- 
ington Title Insurance Company of 
Seattle is an example of a pure title- 
insurance underwriter. 

Most so-called title companies fall 
either in categories “one” or “two” 
as above mentioned.” In Pennsylvania 
and Tennessee title companies are usu- 
ally but a department of a commercial 
bank, the reserves of the bank furnishing 
excellent supporting proof of the finan- 
cial responsibility of the title-insuring 
department. In other jurisdictions banks 
have not been permitted to guarantee 
titles, all title underwriters being char- 
tered as separate organizations. In such 
cases, the title company may expand its 
activities to include a limited trust 
business, but is denied the right to ac- 
cept savings or commercial deposits. 
Evidence tends to show that the title 
and trust combination is the prevailing 
type of title insurance company. The 
Chicago Title and Trust Company and 
the Title Insurance and Trust Company 
of Los Angeles, two of the largest under- 
writers today, exemplify this type. 

The Title and Mortgage Company. The 
hybrid known as the “title and mortgage 
company” has been the black sheep in 
the ranks of title underwriters. When the 
orgy of mortgage guarantee swept the 
country in the “twenties,” many new 
title companies were formed to include 
this feature and, in fact, many existing 
companies added it to their conservative 
line of title insurance. While it lasted, 
it was a profitable business. The New 
York Title and Mortgage Company at- 
tained the distinction of being the larg- 


10 See Gage, op. cit., pp. 117-119. 
1 bid, 


est title company in the world as a result 
of its mortgage guarantee business." 

The story of the mortgage guarantee 
companies is both well known and sor- 
rowful to contemplate. These concerns, 
whether tied up with title insuring or 
not, fell like tenpins in New York, New 
Jersey, Connecticut, Ohio, Virginia, 
Kentucky, and Maryland where they 
were most popular.” Fortunately, the 
title departments were quickly segre- 
gated in the rehabilitation proceedings 
conducted by the various insurance com- 
missioners and reestablished solely as 
title underwriters or their liabilities were 
assumed by stronger companies. Even 
with the debacle of the liquidation of 
title and mortgage companies, there is 
no evidence that the title policyholders 
were left without some protection. The 
lesson was a good one, for never again 
will the reliable title company ever 
choose as a business partner the specula- 
tive mortgage guarantee side line. 

Title and Surety Company. Upon 
several occasions in the past, casualty 
and surety underwriters have cast fond 
glances at the title insurance business. 
Because title insurance operation re- 
quires a heavy investment in plant 
which cannot be quickly assembled, 
surety underwriters have been content 
merely to underwrite existing abstract 
companies." This combination has never 
met with much success and it is en- 
tirely unlikely that further encroach- 
ments will be made. 

Types of Companies by Territory 
Covered. Title companies may also be 
classified, aside from the functional ap- 
proach, by the extent of the territory 
covered. It has been the general practice 
to limit the scope of activity to the single 
county in which the company is located. 
This limitation is prescribed by the fact 


12 Thid. 
13 Tbid, 
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that public records are confined to 
county limits. When a company breaks 
over county lines, it must have addi- 
tional plant for the new county. 

Despite the above limitation, many 
title companies operate throughout a 
given state. State-wide or intercounty 
companies may either adopt the chain 
or branch system or the holding company 
method with subsidiaries or affiliates.“ 
The Security Title Insurance and Guar- 
antee of California is typical of the 
former plan, while the Title and Trust 
Company of Portland, Oregon, is an 
example of the second plan. 

Ambitions for a_ nation-wide title 
business were realized for a short time 
by the aforementioned New York Title 
and Mortgage Company. Strong local 
companies are a bar to territorial en- 
croachment of outside underwriters. 
Today a few companies cross state lines 
and even one, the Lawyers Title In- 
surance Company of Richmond, Vir- 
ginia, may even be designated as a re- 
gional company. Intercounty or state- 
wide companies represent a good balance 
between too small a volume of business 
and capitalization and too unwieldy an 
organization required by a concern at- 
tempting a national scale as did the old 
New York Title and Mortgage Com- 
pany. 

Financial Responsibility 

The test of any concern obligating 
itself to pay upon contract for losses 
which may arise in the future is its 
ability to meet any contingencies by 
liquid assets. Dr. Smith raised this issue 
in the article mentioned in the intro- 
duction of this paper.” An analysis must 
then be made of the probable loss claims 
that title insurers must face, of the 
nature of assets that stand behind their 
reserve accounts, and of the regulation 


M4 Tbid. 
16 Supra, n. 1. 











which state governing bodies have en- 
acted to assure that the title under- 
writers can always meet the terms of 
their indemnity contracts. 

Anticipated Losses. It may be para- 
doxical to state that the title under- 
writer anticipates only minimum losses. 
By its careful method of search and 
semi-judicial interpretation, it endeavors 
to isolate chance elements in title. True, 
chance elements will always arise from 
facts not of record and from errors of 
interpretations and omissions in search- 
ing. Small losses are, therefore, inevita- 
ble. Title insurance is unlike fire, life, 
or casualty insurance where actuarial 
tables foretell that a certain percentage 
of premiums must be paid out in the 
future for a mathematically determined 
number of fires, deaths, or defalcations. 
The premium paid for a title insurance 
policy is largely a premium paid for title 
search.'6 In a study made by the writer, 
the ratio of loss to premium paid for 108 
companies amounted to 3.21%.!" This 
figure, it should be pointed out, repre- 
sents cash disbursements to policy- 
holders but does not include any legal 
expenses or court costs the insured may 
have been put to in defending its policies. 
The light losses sustained tend to sub- 
stantiate the statement that insurance 
of title is more in the nature of servicing 
a title or protecting it from attacks than 
strictly “insuring” it. 

One may raise the question, assuming 
that losses in the main are small, as to 
what are the chances that any given 
company may sustain an unusually 
large single loss—i.e., that it may insure 
a title to a property having a value of 
perhaps a million dollars, and later sus- 
tain a loss thereon? Such a situation 
would represent the remotest of possi- 
bility or probability, for the reason that 


16 Gage, op. cit., pp. 115, 116, 
47 Thid., p. 109. 
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the loss of a complete title is a rarity. 
In the study referred to, the writer 
found that the chief sources of loss arise 
from small items, such as misreporting 
of taxes, mechanics liens, and also judg- 
ments.!® Also it might be pointed out 
that, when a title underwriter insures a 
property of unusually large value, it can 
obtain reinsurance with another com- 
pany. 

State Regulation. In states where title 
insurance has assumed some propor- 
tions, particular statutes have been en- 
acted to regulate title underwriters in 
order to assure financial integrity to 
policyholders. Generally it has been the 
practice to include this form of under- 
writing under the jurisdiction of the 
insurance commissioner but in a few 
states it will be found in the province of 
the banking commissioner.’® 

Most of the regulatory statutes have 
these common features: (1) minimum 
deposit with the state, (2) limitation on 
nature of investment securities, (3) re- 
quired reports and examinations, and 
(4) minimum capital requirement.”° As a 
rule a title insurance company must 
deposit $100,000 in cash or acceptable 
securities with the state insurance com- 
missioner as a guarantee fund. Although 
the company is allowed the interest from 
this fund, the fund itself must at all 
times remain intact. If a payment out 
of this fund is necessary, it is to be in- 
terpreted as an impairment of it, and the 
company is expected to replenish it im- 
mediately before issuing further policies 
without consent of the commissioner. 
The insuring company is expected to pay 
loss claims out of assets other than this 
fund, which might be thought of as an 
emergency reserve. There has never 


18 Tbid., p. 109. 

19 Thid., pp. 125-6. 
20 Tbid., pp. 126-7. 
"1 [bid., pp. 126-7. 


been an occasion when this fund was de- 
pleted as far as records show.” 

The statutes require in addition to 
the guarantee fund a minimum capitali- 
zation. A few states require that the in- 
vestments of title underwriters, other 
than those in building, guarantee fund, 
and plant, must be in securities ap- 
proved by the commissioner or those 
available to fiduciary institutions.” The 
screws could be tightened up a bit at 
this point by some of the states, for lack 
of this requirement permitted many of 
the title and mortgage type of company 
mentioned above to invest too heavily 
in real estate mortgages, and even worse, 
to assume the liability of indorser under 
the guaranteed mortgage plan. Lastly, 
visitatorial powers are given the com- 
missioner to see that the statutes are 
carried out.* Title underwriters are as 
well regulated to insure financial respon- 
sibility as are those in fire, life, casualty, 
etc., yet they have at the same time a 
better record, for there are no failures 
attributable solely to the indemnity risk 
recorded. 

Assets of Title Companies. One test of 
the financial responsibility of a title 
underwriter, as mentioned above, is its 
ability to meet loss claims at any time 
with liquid assets. The purpose will be 
at this point to investigate the assets of 
the typical title company. Since many 
so-called title companies, as already in- 
dicated, engage in a variety of activities, 
it is highly essential to obtain com- 
panies for study by a directed sample 
process. With this in mind, the writer 
selected 21 widely scattered title com- 
panies whose activities were largely con- 
fined to title insuring, or at the most, to 
a limited trust business, since it is im- 


possible to find an adequate sample of 


% Records, American Title Association, Detroit, Mich. 
%3 Gage, op. cit., p. 127. 
%4 Tbid., p. 127. 
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companies doing a strictly title insuring 
business. The balance sheets of these 
companies were inspected for the years 
1928-1932, and the following ratios 
calculated: cash to total assets, securi- 
ties to total assets, real estate to total 
assets, and plant to total assets.”° These 
are the four chief assets of title under- 
writers and represent in the above order 
the descending degree of liquidity of the 
assets. Next, this study was chained to 
another one, representing the recovery 
state after the recent depression, by 
making similar ratios for the years 1932 
to 1936. The results are shown in 
Table I. 


Tas_e I. Ratio ANALysIs OF ASSETS OF 21 
TirLe InsuRANCE ComPANIES, 1928-1936 








Aver- 


Ratios 1928-32 | 1932-36 age 





. Percentage of cash to 
total assets 

. Percentage of securi- 

ties to total assets. . 

3. Percentage of real es- 

tate to total assets. . 

. Percentage of plant to 

total assets... ... 


4-2% 
52.8 


6.34%| 2.10% 


49-48 | 57.00 


15.67 8.10 | 12.4 


28.51 | 32.80 | 32.6 














100.00%|100.00%|100.00% 





If the ratios “one” and “two” are 
combined for the eight-year period, over 
1% (57%) the assets of typical title com- 
panies were represented by liquid or 


25 The companies were the Alabama Title and Trust 
Co.; California Pacific Title Co.; Guarantee Title and 
Trust Co. of Nashville; Guarantee Title and Trust Co., 
Dallas; Chicago Title and Trust Co.; Kansas City 
Title and Trust Co.; Lawyers and Realtors Title Insur- 
ance Co., Seattle; Northwestern Title Insurance Co., 
Spokane; Title Insurance Co. of Kentucky; Phoenix 
Title and Trust Co., Phoenix, Ariz.; Security Title 
Insurance and Guarantee Co.; Southern Title and Trust 
Co., San Diego; Title and Guarantee and Trust Co., 
Los Angeles; Title Guarantee Co. of Wisconsin; Title 
Insurance Co. of Minnesota; Title Insurance Co. of 
Richmond; Title Insurance Co. of St. Louis; Title 
Insurance and Trust Co., Los Angeles; Title and Trust 
Company, Portland, Oregon; Washington Consolidated 
Company, Washington, D. C.; and Washington Title 
Insurance Co., Seattle. 

No New York or Pennsylvania companies were in- 
cluded in this study because of the mortgage guarantee 


semi-liquid securities. This statement is, 
of course, based upon the assumption 
that the securities are made up of those 
usually found in the portfolio of a fiduci- 
ary institution. In any event only 43% 
of the total assets are in a form that 
could not quickly be turned into cash to 
meet any extraordinary loss claims of 
policyholders. A test was made by com- 
paring loss claims paid with various as- 
sets for a single company picked at ran- 
dom for a single year, and the result is 
as follows: the loss claims paid were but 
11% of cash on hand and only 0.44% 
of total assets.27 The companies included 
in the study came through the depression 
years with but a slight decline in their 
cash reserves, and actually succeeded 
in reducing their holdings in real estate.” 

When one has examined the statutory 
regulation of title insurance companies, 
has analyzed the nature of the insurer’s 
assets, has made a ratio of the loss to 
premiums together with a comparison of 
loss to various types of assets reserves, 
he cannot help but come to the conclu- 
sion that only when the title under- 
writer grossly exaggerates his assets, 
fails to maintain an adequate system of 
search, or overexpands into speculative 
side lines will it ever fail to meet its 
liability to policyholders. 


debacle in the former state, and of the banking and title 
combination in the latter. 

26 A “plant” in title-business terminology refers to 
the tract, lot, and miscellaneous books of the title or 
abstract company in which are copied daily the instru- 
ments filed at the county court house. The item includes 
no building or land. The plant may be said to be the 
private title records of the title company. 

27 Gage, op. cit., p. 123. 

28 The depression period does not seem to have af- 
fected materially the losses. In a questionnaire sent by 
the writer (See, Gage, op. cit., p. 113) slightly more 
than 4 indicated that their loss claims increased during 
the depression. These were mostly costs incident to 
defending actions for “‘nuisance”’ claims; i.e., purchasers 
were trying to void land purchase contracts under the 
plea of title defects. The real effect of the depression is 
to lower the amount of premiums received rather than 
to increase losses paid on premiums, 
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Extent of Title Insurance 

In 1932 Dr. Smith in his aforemen- 
tioned article raised the question as to 
the future of this new method of secur- 
ing marketability of land titles. The 
balance of the present discussion will 
concern itself with an endeavor to 
answer this inquiry and to prophesy the 
future trend in title assuring plans. 

While title insurance has actually 
been in existence (and only exists in the 
United States) since 1876, it is still con- 
fined largely to highly urbanized com- 
munities. This situation is perhaps 
natural for it was created to meet the 
complex title problems that inevitably 
arise when land is intensively utilized. 
Consider the number of interests that 
can attach themselves to land in the 
heart of metropolitan centers. There are 
first the innumerable public rights mani- 
festing themselves in the form of taxes, 
special assessments, zoning ordinances, 
and other incidences of the police power 
of the government, be it city, county or 
state; there are, secondly, the rights of 
the semi-public interest exemplified by 
interests of transportation and com- 
munication companies in underground 
and overhead lines; and, thirdly, the 
myriad of private rights which are 
necessitated by the high value of land; 
these include interests of mortgagees, 
lessees, and lien holders, in addition to 
the rights of the equity owners. 

It is to be expected, then, that title 
insurance will be found in urban centers. 
At the present writing it is used in the 
large cities of about 20 of the states. 
The points of concentration are in the 
Puget Sound area of Washington and 
Oregon, in California, in Cook County 
in Illinois, and in a circle whose radius 


29 Gage, op. cit., p. 85. 

89 Section VIII of Section 207, Title II, National 
Housing Act (Circular No. 3 of the Federal Housing 
Administration) states that evidence of title may be by 
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would include lower New York, Con- 
necticut, New Jersey and southeast 
Pennsylvania (Philadelphia). California 
is the only state where title insurance is 
practically the exclusive method of as- 
suring land titles.2° It will, of course, 
be found, as indicated above, to some 
degree in most large cities but the 
old abstract-opinion method is still the 
prevailing method in many instances. 
In agricultural states and rural com- 
munities of industrial states, the title 
insuring company gives way to the ab- 
stractor. 

As to the dollar volume of business or 
unit number of titles assured by the title 
indemnity contract compared to other 
assuring documents, there are no relia- 
ble data to afford comparisons. Title 
insuring companies shared with other 
manufacturers of title evidence in the 
business stimulated by the entry of 
the Federal Government into housing 
and mortgage-insurance activities. The 
federal agencies, however, showed no 
partiality toward any given method, 
stating in their regulations that the 
mortgagee may use any acceptable title- 
assurance method prevailing in a par- 
ticular region.*° 

Of the various federal housing and 
mortgage-loan agencies only the Home 
Owners’ Loan Corporation has collected 
statistics relating to the distribution of 
title assuring methods in the United 
States which can be used here to bring 
some light on the present extent of title 
insurance. R. P. Barclay in “Title Ex- 
perience of the Home Owners’ Loan 
Corporation” presents in a table the 
title evidences as used by the HOLC, 
grouped according to percentage may- 
nitude of the particular type used in each 


title insurance policy, abstract and opinion, Torrens 
certificate, or evidence of title conforming to the stand- 
ards of a supervising branch of the government of the 
United States. 
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state and in the territories.*! The results 
of this table are shown on Chart I, re- 
arranged to agree with the list of meth- 
ods mentioned before in the present 
article. The distribution shown on this 
chart must not be interpreted as indi- 
cating general prevalence of any given 
method in a particular region. It can 
only succeed in showing the experience 
of the HOLC. Nevertheless, the chart re- 
veals that title insurance is a predomi- 
nant method for HOLC in about 13 of 
the states. It is hoped that further quan- 
titative data will come to light in the 
future. 


The Future of the Title Insurance 
Company 


Title insurance as one method of as- 
suring land titles is undoubtedly here 
to stay. The statement is substantiated 


31 Barclay, R. P., Title Experience of the Home Owners’ 
Loan Corp., Washington, D.C., 1936. The Federal 
Housing Administration has no statistics on distribu- 
tion of title evidence on their insured mortgages, and 
neither does the Farm Credit Administration. Statistics 


by its continuous growth from its in- 
ception in 1876. For one company in 
1876 there were 20 companies in 1900 
operating in some Io states.*? By 1920 
the total had increased to approxi- 
mately 92, and in 1930 there were in the 
neighborhood of 260 companies. Dur- 
ing the thirties there was a recession in 
the number of companies. The factors 
determining the further expansion of 
this method are: (1) publicizing merits 
of the plan, (2) cost differential, (3) op- 
position of competing methods and in- 
terests, and (4) future increased com- 
plexity of titles. 

The indemnity feature, i.e., the guar- 
antee that the title is as insured and 
backed by a substantial reserve fund, is 
one found only with this method. Next, 
the greater conciseness and precision of 
the average statement of title in a policy 


of the latter would not show a true picture of distribu- 
tion, for title insurance is chiefly an urban title assuring 
device. 

33 Gage, op. cit., p. 123. 

83 Tid. 
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CHART I PERCENTAGE DISTRIBUTION OF TITLE ASSURING METHODS 


HOME OWNERS’ LOAN CORPORATION, 1936 
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make for a standard of marketability, 
whereas under, say the abstract-opinion 
or conveyancer method, the standards 
are as numerous as the number of ex- 
amining attorneys in the community. 
Further, the title insurance policy is the 
method which covers the complete range 
of title hazards. Lastly, this plan should 
be the fastest, for search and examina- 
tion can be made largely within the 
company’s office.** An increased general 
knowledge of these merits by the public 
will increase the patronage of the title 
underwriter. 

However, regardless of any special 
merits in the plan, title insurance will 
be retarded in its growth if there is a 
differential in its cost over other 
methods. Here again adequate statistics 
are lacking for comparison. Those that 
are available may be used by any partic- 
ular group to show a differential favor- 
able to their plan. Because the indemnity 
method shortcuts the title assuring 
process and adapts mass methods to 
searching and examination, the method 
should cost no more than other meth- 
ods.® A differential cost favoring the 
plan will augment its future expansion. 

This plan naturally supplants others, 


34 The HOLC does not report any increased speed of 
title closing with the use of title insurance. Their meas- 
ure of time includes probably other time-consuming 
elements than that required for title examination and 
reporting alone. For example, for California the average 
time was 40.4 days, whereas in actual practice title 
policies can be turned out in two to three days, or even 
less. See Table I, Special Report No. 3, “Land Title 
Procedure with particular reference to Legal Cost of 
Home Mortgage Loans,” Central Housing Committee. 

35 In instances the HOLC shows price differentials 
favoring methods other than title insurance. For ex- 


consequently there will be a determined 
opposition from those who have interests 
at stake. Independent title searchers and 
examiners as well as those employed by 
large consumers of title-evidencing docu- 
ments naturally have put forth conscious 
and unconscious effort to protect their 
interests with the advance of any sup- 
planting method. The continued power 
of this effort will lessen the future ex- 
pansion of the title insurance method. 

In the end, however, any unnatural 
barrier will be overcome by that method 
which answers best the problem of 
marketable titles at a price commen- 
surate with the service rendered. If title 
insurance has come into being as a result 
of the complex title situations created 
by an intense urbanization process and 
if this process continues, then the ex- 
pansion of this method is inevitable, 
unless future increased complexity is so 
great that the resulting problems de- 
mand a complete revamping of the en- 
tire title structure of this country, in- 
cluding, as it does, the mass of land laws, 
the recording system, and the auxiliary 
private agencies. The prediction of the 
future avenue of advance must end with 
the statement just made. 


ample, in a study covering 10 states, the lowest average 
title cost per $1,000 of loan, using Torrens certificate 
was $6.02; conveyancer, $9.42; certificate, $10.78; ab- 
stract-opinion, $10.82; and title insurance, $13.74. One 
should interpret these figures with care because of the 
lack of comparability of data. For example, it should 
be pointed out that, while a Torrens Certificate may be 
obtained for $6.02, it would cost about $100 originally 
to create the Torrens title. Also, title insurance pre- 
miums rise at a descending ratio. If loans covered were 
for small amounts, a higher average charge would result 
than if loans on larger amounts were covered. 





Economic Justification for Regulating Competitive 
Truck and Rail Rates 


By HUNTER MORRISON* 


Mot questions bearing on the basic 
economic justification for regulat- 
ing truck transport as a public utility! 
and rail rates within the sphere of truck 
operations are brought to focus upon a 
California Railroad Commission de- 
cision? rendered in November, 1936 with 
reference to the rates and practices of 
rail and truck carriers engaged in the 
transportation of petroleum and petro- 
leum products. The Commission pre- 
scribed an upward revision of separate 
rail and truck rates to apply to distances 
up to 500 miles, but either agency is 
permitted to meet a lower prescribed 
rate of the other so that, in effect, move- 
ments of less than 280 miles will take the 
prescribed truck rates and movements 


greater than that distance will be 
charged the prescribed rail rate. Since 
shippers testified that the services of 
both types of carriers are comparable, 
competition will result in an equality of 
rates at whichever set of prescribed rates 
is lower for a given situation. 


Objectives of the Commission 


What were the major factors influenc- 
ing the Commission to raise rates? First, 
consideration will be given to the desire 
to preserve truck competition which had 
brought benefits to shippers and con- 
sumers and, second, to the improvement 
of much depleted rail revenues. Because 
some facts are common to both elements, 
a segregation of the individual aspects of 
the problem for purposes of analysis 
is only partially successful. 

Graduate student in economics, Stanford Uni- 
versity. 

1 The writer desires to acknowledge his indebtedness 
to James C. Nelson of the University of Tennessee for 


Preservation of Competition. Dissatis- 
fied with poor service and high rates by 
the railroads, the oil refiners began in 
1924 to patronize truck service. Unsatis- 
factory rail service was probably a mani- 
festation of the generally unaggressive 
policies pursued by most railroads at a 
time when truck competition was not 
seriously considered. In the beginning 
the rails ignored the inroads made by 
truckers upon their gasoline and petro- 
leum traffic, a substantial portion of 
which was soon diverted to the high- 
ways. Not until September, 1929 did the 
rails commence to make reductions in an 
effort to recoup their losses. Additional 
reductions became effective in July, 
1931, December, 1931, December, 1933, 
and at the time of the hearings of the 
case in question the railroads sought 
sufficiently drastic reductions to recap- 
ture 100% of the petroleum traffic. A 
list? of nine gasoline movements ranging 
from 56 to 232 miles showed the 1933 
reductions to be 17 to 33% of rail rates 
in effect prior to 1924. The 1933 reduc- 
tions did not have the desired effect for, 
while the rail lines hauled 52,000 tons 
more gasoline in 1934 than in 1933, they 
grossed $3,000 less than in 1933. It was 
observed that the railways in September, 
1934 had requested of the California 
Railroad Commission a general increase 
in rates giving, as the reason, poor 
financial condition. The same railroads 
are still in straitened circumstances (a 
condition not to be improved by charg- 
ing less than truckers for shorter move- 


stimulating his interest in a re-examination of the na- 


ture of trucking operations with respect to regulation. 
2 Decision No. 29267, Case No. 4079. 
3 [bid., Table I. 
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ments). To destroy competition, not to 
meet it, has been the purpose of the 
reductions. The Commission said: 

“.. Wwe cannot conclude that any rate is 
justifiable which, first, results in diminution 
of gross revenue to the carriers charging the 
same; which, secondly, for relatively high 
grade commodities such as refined petroleum 
products, fails to pay full costs; and which, 
thirdly, proves unduly perilous to competing 
carriers.’”4 


This third conclusion is seemingly 
incompatible with the mandate of the 
1935 Legislature which in Section 32% 
(Statutes 1935, Chapter 700) of the 
Public Utilities Act declared, in effect, 
that the public interest “... requires 
the competitive force and preservation 
of highway truck competition.”® The 
shippers testified that along parallel 
routes they desired the comparable serv- 
ices of both transportation agencies: 
“In a word, all of the shippers want a 
sustained and healthful condition of com- 
petition as a safeguard against recurrence of 
the unsatisfactory rates and services ac- 
corded them before the day of competition. 
Unless these rates are fixed and thereafter 
remain compensatory the carriers will cease 
to exist and the traffic will return to mo- 
nopoly.’’6 

Improvement of Rail Revenues. The 
other issue of the Commission was to 
improve rail revenues. The representa- 
tives of the oil refineries indicated that 
rail rates had probably been too low and 
that they were willing to pay higher 
reasonable rates, contending that ad- 
ditional freight charges would not add 
greatly to the prices quoted to the con- 
sumer. The Commission declared that 
existing rail rates were insufficient, that 
they were not bearing their share of the 
full cost and, to the extent that petro- 
leum rates did not meet their portion of 
fixed costs, other commodities would 


* Tbid., p. 31. 
5 [bid., p. 15. 


perforce bear that portion. These com- 
modities include citrus fruits which com- 
pete with Florida producers for eastern 
markets. But it might be difficult for 
California producers to bear higher 
rates, because their greater distance 
from common eastern markets results in 
a competitive disadvantage compared to 
Florida producers. The table’? shown 
below illustrates that rail rates between 
specific points in effect at the time of the 
hearing were lower than truck rates for 
identical distances fixed by the decision 
under discussion in which highway rates 
are based upon cost estimates. Only 
rates for a haul of less than 75 miles are 
compared because trucks probably can 
operate more economically than rails up 
to that distance. (The C.R.C. considers 
280 miles as the point beyond which 
rails have the competitive advantage.) 
To compare the charges for the two 
types of service the rates listed below 
should be read horizontally: 
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Apparently the rails not only were 
rendering service at less than cost, but 
would drive out the more economical 
truckers eventually if the immediately 
preceding assumption is accepted and if 
the prescribed truck rates actually repre- 
sent truck costs. The cost exhibits 
presented by the railways were inade- 


quate to determine the overall cost. 


6 Tbid., p. 19. 
1 [bid., part of Table II. 
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Economics of Truck Transportation 


To evaluate better the California 
Railroad Commission decision attention 
will now be turned to the underlying 
economic aspects of truck transporta- 
tion. One of the most potent reasons for 
regulating truck carriers has been to 
preserve the rails from “destructive” 
competition by the former. It has been 
contended by rail men, entrenched 
truckers, economists, and government 
officials that some truckers charged rates 
less than total cost in order to obtain 
traffic.® Itinerant operators were irre- 
sponsible and often had only sufficient 
capital to make a down payment on a 
truck which would be repossessed after 
a short time because of their inability to 
meet payments to a finance company 
which would immediately resell the 
trucks to other uninitiated individuals 
who in turn would become bankrupt. 
This process would go on continually 
with service furnished at less than total 
cost. Such demoralizing conditions would 
affect adversely the more dependable 
operators and railroads alike. 

The rails have been most vociferous 
in demanding that unstable trucking be 
regulated in the interest of the public, 
contending that it was unfair for their 
rigidly regulated service to compete with 
unbridled truck operators to the injury 
of necessary rail service. They urged the 
states to increase the taxation of trucks, 
to require the issuance of certificates of 
convenience and necessity and the pub- 
lication and regulation of rates. The 
opinion of the writer is that the rapid 
turnover of truck operators has been 
very real, but their volume of traffic has 
not been sufficiently great over many 


8 The April 12, 1937 issue of “Transport Topics,” 
the chief trucking news service, quoted the then direc- 
tor of the Bureau of Motor Carriers, I.C.C., John L. 
Rogers, thus: “There is hardly anyone familiar with the 
facts who does not recognize that the rate situation in 


routes to eliminate a significant number 
of responsible and efficient truck car- 
riers. Many large trucking concerns in 
all sections of the country expanded 
their operations steadily throughout the 
depression and reports of state regula- 
tory bodies indicate that truckers during 
the same period earned a small rate of 
return, a condition contrary to the ex- 
perience of most enterprises. The tradi- 
tional conception that trucking should 
be regulated to preserve necessary rail 
service finds itself in an uncomfortable 
situation when the California Railroad 
Commission declares that rail rates must 
be increased to protect the truckers from 
destructive rail competition. These in- 
consistent positions call for a probing 
into the nature of trucking operations 
with reference to public utility regula- 
tion. 

Highway transport is not clothed 
with the monopolistic characteristics of 
rails. First, very little capital is required 
to enter the field, hence when a shrink- 
ing supply of equipment in relation to 
demand increases truck or rail rates, 
it is not difficult to expand trucking 
facilities, thereby driving rates down- 
ward. Since trucking equipment is 
readily movable without financial loss 
and since the increment in investment 
may involve only the addition of small 
units adjustable to demand, it is clear 
that along a given route supply should 
respond quickly to changes in demand. 
To quote the dissenting opinion of 
Commissioner Carr in this California 
Railroad Commission decision: 

“Much emphasis and weight seems to be at- 
tached to the argument that the railroads 


will by low rates drive the tank trucks out 
of business as to the competitive gasoline 


the motor carrier industry at the present time is chaotic. 
Destructive competition is prevalent in many quarters 
and many [truck] carriers are handling traffic without 
due regard to the cost of lawful, efficient and dependable 
service.” 


EAE SRS ERE 





£ 
' 


COMPETITIVE TRUCK AND RAIL RATES 69 


traffic and that upon this objective being 
gained they will demand and be accorded 
higher rates and the public will be gouged. 
This is a pure bogey man and entitled to no 
serious consideration. Under existing rail 
rates trucks are now hauling 70% of the 
competitive business. Should rail rates be- 
come burdensome, highway carriers will be 
on hand. Proprietary truck haulage is al- 
ways available as a check on high rates. The 
feared result might have been possible years 
ago. Today there is not the slightest chance 
of its coming to pass,’’® 


Second, the duplication of facilities is 
much less prevalent in trucking than in 
railroading. A monopoly of public utility 
service has been considered to be in the 
public interest, because satisfactory 
service can be rendered as well by one 
concern and at less cost and waste to 
the public than by more than one. The 
roadway between two terminals is 
maintained by the state for all carriers 
and paralleling and duplication of high- 
ways are seldom found, a condition far 
from true in railroading wherein the 
cost of building and maintaining road- 
beds is one of the largest items of ex- 
pense. If it should be found that many 
trucks are operating with low load fac- 
tors in both directions indicating unused 
space, then it must be conceded that an 
avoidable waste of facilities is occurring. 
Fewer trucks could carry the same ton- 
nage with less burden on the highway 
and with more economical operation of 
the carriers. The huge investment in rail 
terminal facilities not being used to 
capacity is one of the factors which led 
the Federal Coordinator of Transporta- 
tion to urge their unification. It is ques- 
tionable if the truckers are yet guilty of 
such profusion. 

Third, variable costs in proportion to 


fixed costs! are greater for trucks than 


° Op. cit., pp. 4, § of dissenting opinion. 
10 Fixed costs may be defined as those costs inde- 
pendent of volume of traffic for a given period of time 


for railways; as a consequence cutthroat 
competition which tends to eliminate 
all but one concern operates more 
drastically in the case of railroads with 
their relatively high fixed costs than in 
the case of trucks with their relatively 
high variable costs. Since the fixed costs 
of the rails are “sunk” costs, under the 
pressure of competition from other lines 
and from unused capacity the rails might 
reduce rates to a point where they would 
just cover out-of-pocket costs. Any rate 
above that point contributes something 
toward constant costs. Since unused 
capacity is frequently considerable on 
competing lines and if there is insuffi- 
cient non-competitive traffic, enough 
freight will move at less than full cost 
to bankrupt the railroads which must 
meet large interest charges and bond 
redemption unless they have financial 
backing to prolong the fight. 

The writer is not aware of any studies 
which indicate accurately the relative 
importance of fixed and variable truck 
costs. If one assumes that variable costs 
are approximately 75% of total truck 
costs, it follows that the rates charged 
by an operator must cover full cost or he 
will be forced out of business shortly. 
In addition, fixed costs of trucking cover 
a shorter period than those of other 
public utilities, because the economic 
life of the equipment of the former is 
shorter than the latter. As variable costs 
increase in relative importance, the op- 
portunities for cutthroat competition 
diminish. Protection of competing car- 
riers and of shippers by means of regu- 
lation is not necessary where rates 
correspond closely to total costs. The 
foregoing analysis must be modified to 
the extent that unused capacity exists on 
backhauls where truck operators find it 
profitable to handle tonnage at any rate 


and variable costs are those costs directly dependent 
upon volume of traffic. 
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which more than covers out-of-pocket 
cost. 

Fourth, discrimination among places, 
markets and shippers arises from the 
nature of constant costs for which, as 
already noted, accrual of revenue may 
be delayed or shifted to consumers 
whose demand is sufficient to meet the 
fixed charges. Competition among car- 
riers often reduces rates to those who 
could have or may have in the past borne 
higher rates. Discrimination among the 
unregulated railroads of the 80’s re- 
ceived the brunt of the attack from the 
public in their demand for regulation. 
The long-and-short-haul clause of the 
Interstate Commerce Act is an out- 
growth of the need to prohibit undue 
advantages at terminals which are com- 
petitive among the rail carriers com- 
pared to the monopolistic situations 
each railroad has at its intermediate 
points. In spite of the fact that a com- 
modity would be hauled a shorter dis- 
tance to an intermediate point than to 
a competitive point, the aggregate rate 
of a shipment to the latter would fre- 
quently be less than to the monopolistic 
point. When computed as the rate per 
mile the discrepancy is more pro- 
nounced. To obtain a portion of the 
large volume of freight usually destined 
for terminal points each carrier was 
forced by keen competition to charge a 
rate not far above the out-of-pocket 
costs, and the non-competitive inter- 
mediate points were forced to assume 
not only their share of the fixed costs, 
but also that portion not borne by com- 
petitive points. 

The rails defended this practice on the 
ground that, to the extent the terminal 
traffic bore any portion of the constant 
costs between points of origin and desti- 
nation, the intermediate points would be 
relieved. In order that some more dis- 
tantly located points of production may 


compete with those located nearer the 
market, the rails have offered rates to 
the former which do not bear their full 
share of constant costs. If a railroad is to 
remain in operation, this unassumed 
burden must be borne by commodities 
for which the value of service is higher. 
Such a condition probably applies to 
citrus fruits of California competing 
with Florida citrus fruits in the New 
York market. Prior to establishment of 
the Interstate Commerce Commission 
the largest shippers coerced the rail- 
roads into giving them secret rebates, a 
practice now stamped out. 

Economically truckers would find it 
difficult to maintain monopolistic condi- 
tions over any route whose tonnage can 
sustain several trucks. The high propor- 
tion of variable costs in the trucking 
industry precludes rebates to shippers 
to be made profitably or concessions on 
commodity movements subject to severe 
market competition. To avoid insolvency 
the rates of the operator must soon meet 
the variable costs. 


Why Regulate Trucking? 


From the foregoing discussion it ap- 
pears that truck operations do not pos- 
sess those monopolistic attributes of 
railroads and other public utilities. In 
fact, they more nearly resemble many 
other small competitive businesses which 
proceed unregulated. Since it has been 
shown that cutthroat methods of the 
rails will not return the traffic to a 
monopoly and since those characteristics 
of public utilities which have created the 
need for regulation are absent from 
trucking, it is difficult to justify the 
economic regulation of truck operations 
unless regulatory agencies adopt a policy 
of enforcing coordination by which traf- 
fic would be encouraged to move over 
the most economic route and by the 
service which would be most appro- 
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priate. Any other movements would be 
discouraged. 

The general proposition just stated 
may need amending in the light of 
peculiar conditions applicable to pe- 
troleum tonnage and in view of the 
possible need to alleviate undue losses 
of those who feel the slow and imperfect 
operation of the economic forces stated 
in this paper. As one example, ruthless 
rate cutting by the rails might drive all 
truckers “‘to the wall,” at which time 
the rails would increase their rates to an 
abnormally high level. As the truckers 
learned of this condition they would 
drift back to their old operations, but 
they would have undergone unnecessary 
hardship in the interim. Regulation 
could prevent uneconomic rate cutting, 
thereby avoiding a temporary cessation 
of highway operations. It is appropriate 
to inquire whether or not such condi- 
tions are sufficiently prevalent to justify 
rate regulation. Other situations would 
need like scrutiny. 

The other exception to the doubtful- 
ness of the need for control over truck 
rates is the movement of gasoline which 
requires special equipment that cannot 
be used for any other purpose. It is 
thought that most gasoline haulers spe- 
cialize in that operation solely. There- 
fore competitive rail rate cutting will 
have the immediate effect of reducing 
correspondingly the sole source of rev- 
enue to tank truckers, whereas the rails 
may compensate for their loss of pe- 
troleum revenue by an increase in 
revenue from many other commodity 
movements where their petroleum traffic 
has not been a large portion of the total 
revenue. The rate charged by the rails 
might not bear its full burden of fixed 
costs while it would be lower than the 


full truck cost. In addition, it must be 
remembered that the precise allocation 
of rail costs is not simple and further- 
more rail executives are not invariably 
rational. If one were to accept the two 
arguments just cited in favor of regu- 
lation, one would assume the efficient 
and equitable administration of regu- 
lation. 

While contending that truck carriers 
should notbe subjected tothestereotyped 
economic regulation of public utilities, 
it has been assumed that the rail and 
truck carriers possessed diversified traffic 
for which a relatively large investment 
in special equipment is not required. A 
possible justification for controlling rail 
and truck rates under peculiar circum- 
stances has been suggested—namely, 
when a truck operator may concentrate 
his energies in hauling one commodity 
requiring equipment which cannot be 
used for any other type of movement. 
The petroleum carriers are so protected 
by the California Railroad Commission, 
but only in one brief paragraph does the 
Commission make the distinction be- 
tween regulation of the general level of 
rates and regulation of individual rates 
which may require different treatment 
because of the extraordinary nature of 
the movement. The conclusion of the 
Commission that tank truck operators 
need protection from the railroads is ac- 
cepted tentatively, but the reasoning 
used herein does not attempt to em- 
phasize the application of cause and 
effect of general situations to a special 
case. The movement of petroleum has 
been examined on its own merits. A 
greater appreciation of the need for 
thorough economic analyses of specific 
cases by regulatory bodies would be 
beneficial to the public. 











A. The Fourth Quarter 
ECURITY flotations by public utili- 


ties, according to compilations pub- 
lished by The Commercial & Financial 
Chronicle, totaled $109,164,480 in the 
fourth quarter of 1937.1 Although this 
sum was 18.9% greater than the recent 
record low of $91,776,000? experienced 
during the preceding quarter, it was 
equal to only 14.2% of the total of 
$769,219,700 issued during the last three 
months of 1936. The month of October 
accounted for the bulk, $83,064,000, of 
the fourth quarter’s total in 1937. 
During November and December of 
1937 the market was exceedingly dull. 
Only two companies, each marketing 
two issues, offered securities for public 
sale during the last two months of the 
year; the balance of the issues in these 
two months represented private sales 
and loans. The poor showing during the 
closing months of 1937 represented a 
continuance of the sluggishness and un- 
certainty noted throughout the year.® 

Only 14 issues were brought out 
during the period under review, a de- 
cline of five from the preceding quarter 
and a decline of 29 from the last quarter 
of 1936. The 14 issues averaged $7,797,- 
ooo each but the median was only 
$2,225,000, reflecting the influence of a 


* Supervisor, Section of Rates and Research, Illinois 
Commerce Commission. 

1In its month-by-month totals the Chronicle re- 
ported only 13 issues totaling $107,964,480; but in its 
1937 annual total it included an issue of $1,200,000 
El Paso Natural Gas Company bonds placed privately 
in October. In its 1937 annual total the Chronicle also 
picked up two issues which had been omitted from the 
monthly totals during the third quarter of 1937. These 
were: $225,000 West Virginia Water Service Company 
First Mortgage 4% Bonds of 1961 placed privately at 
99 in August and $650,000 New York Water Service 
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few large issues on the average. Of the 
14 issues, nine were long-term debt obli- 
gations, four were short-term debts, and 
one was a preferred stock. Seven, or 
exactly 1%, of the 14 issues were placed 
privately with banks, insurance com- 
panies, or other institutional investors. 
However, the seven privately placed 
issues aggregated only $20,750,000 or 
19.0% of the quarter’s total. 

Of the total volume of public utility 
financing recorded during the fourth 
quarter of the year, 39.5% or $43,171,- 
980 was classified as new capital. This 
ratio is slightly lower than that found 
for the third quarter of 1937, but it is 
considerably higher than in preceding 
periods of the current cycle.‘ 

Long-Term Debt Financing. Nine long- 
term debt issues contributed $97,489,000 
or 89.3% to the total public utility 
financing for the fourth quarter. Of these 
issues, four were placed privately: 


$5,000,000 Potomac Electric Power Company First 
Mortgage 34% Bonds of 1966 sold at par in November; 
$2,500,000 Central Hudson Gas and Electric Corpora- 
tion First & Refunding Mortgage 314% Bonds of 1967 
sold at 102 in October; 

$2,000,000 Wisconsin Michigan Power Company First 
Mortgage 334% Bonds of 1961 sold at 100% in Decem- 
ber; and 

$1,200,000 E] Paso Natural Gas Company First Mort- 
gage 4% Bonds of 1952 placed at an unnamed price in 
October. 


Corporation serial notes due August 1, 1939 to 1944 
sold privately at par in August. Hence, whenever third 
quarter data are referred to herein such data have been 
corrected to include these two issues. This information 
has been supplied to the writer by the Chronicle. 

2 Represents revision of total given in the review of 
utility financing for the third quarter. See footnote 1, 
above. 

313 Journal of Land & Public Utility Economics 213- 
215 (May, 1937); Ibid. 320-322 (August, 1937); and 
Ibid. 423-425 (November, 1937). 

4 13 Ibid. 423-425 (November, 1937). 
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PUBLIC UTILITY FINANCING 


TaBLe I. Summary AND ANALYsIs OF Lonc-TERM DEBT IssuEs 


OFFERED PuBLicty, FourTH QuaRTER, 1937 











Esti- 


Under- | Proceeds} mated | Net | Cost 
; Coupon Principal |Maturity | Month of | Offering | Offer- | writers’ to Inci- Pro- |Cost to 
Company and Issue Rate Amount Date | Offering | Price* | ing |Commis-| Com- | dental | ceegs*| Com- 
Yield | sions* | pany* Ex- panyt 
penses* 
(A) (C) (D) (E) (F) (G) (H) (I) 0) 




















% % % % 
Central N. Y. Power; 
Corp. 
General Mortgage 334 ~—|$48,364,000 10-1-62 | October 99 3.81 2.00 97.00 | 0.04 | 96.06] 4.00 
Idaho Power Company 
First Mortgage 3% 18,000,000 | 10-1-67 | October 98.50] 3.83 2.00 96.50] 0.68 | 95.82 3.99 
N. Boston Ltg. Properties 
Secured Notes 3% 13,000,000 | 10-1-47 | October 100.00 | 3.50] 2.00 98.00 | 0.62 97.38 | 3.82 
St. Joseph Ry. Lt., Heat 
& Power Co. 
First Mortgage 4% 5,625,000 | 12-1-47 | December} 99.50] 4.56] 3.50 96.00 | 1.62f | 94.38] 5.23 
Associated Telephone 
Co., Lt 
First Mortgage, “B” 4 1,800,000 7-1-65 | December | 102.50 3.85 3.00 99.50 1.03f | 98.47 4.00 
Paghtet verages | 3.72 99.15 | 3.82 2.12 97-03 | 0.88 | 96.15 | 4.05 
ota: 









































* Expressed as a percentage of principal amount shown in Column (C). 


j Computed on a bond yas basis using net proceeds per Column (K). 


Pro-rata share of tota 


expenses on two issues offered simultaneously by the same issuer. 


§ Totals, which represent summation of actual amounts for individual issues, are: Principal Amount, $86,789,000; Offering Price, $86,052- 


235; Underwriters’ 
ceeds, $83,447, 608. 


Five long-term debt issues which were 
offered publicly are summarized in 
Table I. The average coupon rate re- 
vealed by the table is slightly lower than 
the comparable average for the preced- 
ing quarter; but because of an ap- 
preciably lower offering price, both the 
yield and cost of money are higher for 
the period under review. Average under- 
writers’ commissions and incidental ex- 
penses show little change from the third 
quarter. 

The following tabulation presents 
comparative weighted averages, based 
upon the quarterly analyses of long-term 
debt issues publicly offered, exclusive of 
serial maturities, for each quarter of 


1937: . 











I First | Second | Third | Fourth 
tem Quarter | Quarter | Quarter | Quarter 
Coupon rate...| 3.56%} 3-57%| 3.81%} 3.72% 
Offering yield. .| 3.48 3.61 3.69 3.82 
Cost of money.} 3.61 3.78 3.86 4.05 
Offering price. .|101.56 | 99.43 |102.17 | 99.15 
Underwriters’ 
commissions.| 2.02 2.06 2.02 2.12 
Incidental ex- 
penses...... 0.58 0.64 0.84 0.88 
Net proceeds. .| 98.98 | 96.73 | 99.31 | 96.15 




















commissions, $1,838,155; Proceeds to Company, $84,214,080; Estimated Incidental 


xpenses, $766,472; Net Pro- 





These data reveal a slightly upward 
trend throughout the year in both the 
offering yield and cost of money. The 
rise in cost of money is attributable 
largely to the higher yield basis on which 
issues were offered, since underwriters’ 
commissions remained nearly constant 
and since the increase in incidental ex- 
penses exerted relatively little weight in 
the cost data. Comparable quarterly 
averages for 1936 were published in this 
Fournal for February, 1937, at page 71. 
Comparative annual averages for the 
past two years are given below in Part 
B of this study. 

Other Financing. All but one of the 
four short-term debt issues, aggregating 
$10,850,000, reported for the period were 
placed privately. The one public offering 
consisted of $800,000 Serial Notes of 
St. Joseph Railway Light Heat & Power 


Company maturing in equal amounts on 


§ In the review of Other Financing for the third quar- 
ter, 13 Ibid. 424-425, it was erroneously stated that 
Lone Star Gas Corporation accounted for both short- 
term debt issues. The $6,000,000 issue was in fact by 
Lone Star Gas Company, a subsidiary of the Corpora- 
tion, 
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each January I, 1939 to 1943, inclusive. 
The 1940 maturity was offered at 99 34 
while all others were offered at par; the 
interest rate was 3% on the first two 
maturities, 314% on the 1941 series, 
4% on the 1942 series, and 434% on 
the 1943 series. Underwriters’ commis- 
sions averaged 1.50% of par and inci- 
dental expenses were estimated at about 
1.62%. 

The short-term issues or loans placed 
privately were: 


$8,500,000 Western Union Telegraph Company Serial 
Notes due January 1, 1939 to 1941, inclusive, placed in 
December in order to provide funds toward payment of 


bonds maturing January 1, 1938; 

$850,000 Brockton Gas Light Company 5-year 4% 
Coupon Notes sold at par in November; and 

$700,000 Wisconsin Michigan Power Company 3% 
Serial Notes maturing annually, 1938 to 1942, inclusive, 
placed in December at an unnamed price. 

The one preferred stock issue repre- 
sented 36,688 shares of Associated Tele- 
phone Company, Ltd., Cumulative Pre- 
ferred Stock, $1.25 Series, offered in 
December at $22.50 per share to yield 
5.56%. Underwriters’ commissions were 
$1.50 per share and incidental expenses 
have been estimated at $0.22 per share, 
leaving net proceeds of $20.78 per share 
costing 6.02%. 


Index Number of Volume 


The index numbers*® of volume of 
public utility financing for the fourth 
quarter of 1937 and the year are: 




















: Total New [Refunding 
Period* Capital | Capital | Capital 
CRORE occa oconee 50.65 24.07 165.43 
November.......... 3-56 3-75 2.76 
December.......... 12.35 4.60 45.80 
Fourth Quarter..... 22.19 10.81 7 CK: 
es 40.82 9-35 176.69 





* The bases for these index numbers are as follows: monthly aver- 
age, 1926, equals roo for the monthly series; quarterly —-. 1926, 
equals 100 — the quarterly series; and the year’s total for 1926 
equals 100 for the annual series. 


Revised index numbers for August 
and the third quarter of 1937, dictated 
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by the revision of the absolute data as 
per footnote 1 above, are: 

















Period Total New 
ool Capital Capital 

A 7 or 31.18 3.12 
Third Quarter, 1937....... 18.66 II.10 





No change is required in the index for 
refunding capital. 


B. Summary of 1937 


New security issues by public utilities 
in 1937 declined drastically from the 
preceding year to reach a total of only 
$803,266,894, a decline of 62.2% from 
1936. In fact, if one excludes the three 
depressed years of 1932 to 1934, inclu- 
sive, the 1937 volume of utility financing 
was the lowest since 1921. 

This. decline in offerings may be ac- 
counted for in part by the bear trend in 
the security market that became in- 
creasingly pronounced after the middle 
of the year. Obviously, the flotation of 
securities, regardless of the merit of the 
issue, is likely to be difficult in the face 
of a general market decline. However, 
another factor is of importance in ex- 
plaining the shrinkage of new offerings. 
A very substantial amount of the se- 
curity flotations during the 214 years 
ended June 30, 1937 has represented re- 
funding capital, which aggregated $3,894 
millions or more than 26% of the esti- 
mated total public utility long-term debt 
of $14,780 millions.’ It is reasonable to 

* For a description of the index and back figures 
through 1919 see “The Volume of Public Utility Fi- 
nancing, 1919-1935,” 11 Fournal of Land & Public 
Utility Economics 352-356 (November, 1935); 12 Ldid. 
91-94 (February, 1936); 12 bid. 208-210 (May, 1936); 
12 Ibid. 320-323 (Aug., 1936); 12 [bid. 431-433 (No- 
vember, 1936); 13 Ibid. 71-77 (February, 1937); 13 
Ibid. 213-215 (May, 1937); 13 Ibid. 320-322 (August, 
1937); and 13 Ibid. 423-425 (November 1937). 

7Horton, Donald C., “Long-Term Debts in the 
United States,” United States Department of Com- 
merce, Domestic Commerce Series No. 96, pp. 54-67. 


The total estimate of $14,780 millions consists of: 
(Footnote 7 continued on p. 75) 
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suppose, therefore, that most of the 
attractive opportunities for large-scale 
public utility refundings at present in- 
terest rates by well established credits 
were exhausted by the middle of 1937. 
Further large-scale refunding would 
seem to be dependent upon lower in- 
terest rates than those now prevailing or 
upon a general improvement in the basic 
credit of the public service industries 
which would increase the attractiveness 
of the poorer credits in these industries. 

Although the total volume was greatly 
reduced in 1937, the amount of new capi- 
tal, as contrasted with refunding capital, 
rose roughly from $124,000,000 to $149,- 
000,000. This is not a great gain in abso- 


(Footnote 7 continued from p.74) 
$6,892 millions, electric; $1,377 millions, telephone and 
telegraph; $2,150 millions, electric railways; and $4,361 
millions, for all other classes. 
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lute terms, but relative to total volume 
18.6% represented new capital in 1937 
against 5.8% in 1936. 

Individual issues numbered 74 in 1937 
against 130 in 1936. The 1937 issues 
ranged in size from $100,000 to $130,- 
000,000 against a range of $96,000 to 
$175,000,000 the preceding year. Smaller 
issues were the rule in 1937. The average 
and median of the 74 issues were 
$10,855,000 and $2,025,000, respective- 
ly, which compare with an average of 
$16,350,000 and a median of $9,000,000 
for the 130 issues in 1936. In 1937 only 
II issues (14.9%) were $20,000,000 or 
more each, whereas 36 issues (27.7%) 
were so classified in 1936. 

Further comparisons of the amount 
and character of utility financing are 
revealed by the data given in Table II. 


Tas_e II. Votume or Pustic Utiity FINancinG, 1936 AND 1937 








1936 1937 





Item Number 


of Issues 


Number 


of Issues Amount 


Amount 





Long-Term Debt: 
Publicly offered (exclusive of serial issues) . 
Serial issues 


Total publicly offered 
Privately placed 


Total Long-Term Debt 
Short-Term Debt: 
Publicly offered (exclusive of serial issues) . 
Serial issues 


Total publicly offered 
Privately placed 


Total Short-Term Debt 
Stocks: 
Preferred 
Total Stocks 
Grand Total 


Percentage of Grand Total for Refunding. ... 





$612, 354,000 
5,020,000 


$1,786,010, 200 31 
58,790,000 2 


33 
22 


$617, 374,000 
46,079,000 


$663 , 453,000 


$1,844, 800,200 
230, 806 ,c00* 


$2,075,606 , 200 55 


600,000 
1,250,000 


$ 20,850,000 
800,000 


$ 21,650,000 


1,850,000 
- 26,050,000 


1,850,000 


leo ers | mes 


$ 47,700,000 


$ 92,013, 874t 
100,000 


47,887,763 
$ 92,113,874 
$803 , 266,874 


81.4% 


$ 47,887,763 
$2,125,343,963 


IF lola 








94.2% 








* Includes $45,000,000 sepeomnting the privately placed portions of two American Telephone be b ee Company issues, the greater 


part of which was publicly o' 


ered. The 17 issues, however, are exclusive of the two Telephone iss 


t Includes $2,500,000 representing the rivatel placed portion of the Southern Bell Telephone & Telegraph Company issue. The 22 issues, 


however, are exclusive of this portion of the Southern Bell issue 
t Includes one offering of units of preferred and common stocks. 


Note: Two of the preferred stock issues in 1937 was privately placed. 
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In both years, long-term debt issues 
offered for public sale accounted for the 
bulk of the total. More issues were 
placed privately in 1937 but they repre- 
sented a much smaller dollar total. The 
use of short-term debt issues increased 
appreciably in both number and amount. 
One less stock issue was offered in 1937 
but the volume was nearly double as the 
result of a few large flotations. 

The 31 long-term debt issues offered to 
the public (exclusive of serial issues) in 
1937 ranged in size from $125,000 to 
$1 30,000,000; they averaged $19,753,000 
and the median was $8,500,000. Com- 
parable measures for the 93 issues in the 
same category in 1936 were as follows: 
range, $150,000 to $150,000,000;° aver- 
age, $19,204,000; and median $10,067,- 
ooo. These figures indicate a continua- 
tion of the trend noted last year® toward 
a greater percentage of smailer issues. 

Comparative weighted averages with 
respect to the selling terms and cost of 
the long-term debt issues offered pub- 
licly during the past two years are re- 
vealed by the following tabulation: 








1937* 


3.61% 
3.58 
3-75 
100.64 
2.04 
98.60 
0.67 


97-93 


1936 


3.63% 
3-55 
3-73 
101.47 
2.17 
99.30 
0.69 
98.61 


Item 





Coupon rate 

Yield at offering price 
Cost to issuer 

Offering price 
Underwriters’ commissions 
Gross proceeds 

Incidental expenses 

Net proceeds 











* The 1937 data are based upon only 29 of tie 31 issues since in- 
a data were available in the case of two offerings. These 
totaled only $1,625,000 and therefore could have had little effect on 
the averages. 


These data reveal many striking simi- 
larities. The offering price averaged a 
little lower in 1937 and this in turn af- 
fected gross and net proceeds. The other 


8 Represents the publicly offered portion of an issue 
of $175,000,000 by American Telephone and Telegraph 
Company. 

913 Journal of Land & Public Utility Economics 75 
(February, 1937). 


measures show little change. Inasmuch 
as these averages are weighted by the 
amounts involved in each issue, the large 
flotations are the primary determinants 
of the results. 


C. Comparison of January, 1938, Market 
Prices with Original Offering Prices 
of Issues Floated in 1936 


Twelve to 24 months have now 
elapsed since the issues sold in 1936 were 
offered to the public. In view of less 
favorable market conditions generally 
since 1936 it is of interest to inquire how 
present market prices compare with 
original offering prices for principal 
flotations of two years ago. The answer 
is supplied by the data in Table III, 
which lists all long-term debt issues (ex- 
clusive of serial issues) of $10,000,000 or 
more offered publicly in 1936. 

Reference to Table III reveals that of 
the 50 issues listed, 24 were above the 
offering price and 26 were below. Since 
spot prices have been used for the cur- 
rent market figures and since some of 
them are necessarily over-the-counter 
bids, small changes from original prices 
are not significant. The following tabu- 
lation summarizes the extent to which 
increases or decreases occurred: 








Amount of Change* Increases | Decreases 
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* In points, i.e., percentage of par value. 


It may thus be seen that 12 issues had 
declined more than 2 points and that 
nine had declined more than § points. 
The data illustrate what has been gen- 
erally known during the past year— 
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TaBLe III. Principat Pusiic Utitiry Lonc-Term Dest Fiorations IN 1936 
Comparison OF Marker PRicEs AS OF ABOUT January IS, 
1938 WITH OFFERING PRICES 








Rate and Offering | Market 


Issue Series Maturity Price Price* 





American Telephone & Telegraph Company 3s of 1961 | 101 101% 
American Telephone & Telegraph Company 3s of 1966 101% 
Arkansas Louisiana Gas Company 4s of 1951 100 
Brooklyn Edison Company, Incorporated 3s of 1966 103-3/8 
Brooklyn-Manhattan Transit Company 44s of 1966 § 5934 
California Oregon Power Company 4s of 1966 87T 
California Water Service Company 4s of 1961 10034} 
Central Maine Power Company 314s of 1966 EY 96t 
Cincinnati Gas & Electric Company 3s of 1966 103% 
Connecticut Light & Power Company 3s of 1966 103%t 
Connecticut River Power Company 3348 of 1961 10534 
Consolidated Edison Company of New York 34s of 1946 104-1/8 
Consolidated Edison Company of New York 34s of 1956 103% 
Consolidated Gas, Electric Light & Power Company, Baltimore 3s of 1971 4 103-7/8 
Consumers Power Company 3s of 1966 100% 
Consumers Power Company 34s of 1970 10234 
Detroit Edison Company 34s of 1966 105% 
Eastern Gas & Fuel Associates 4s of 1956 7834 
Florida Power Corporation 4s of 1966 80 
Gulf States Utilities Company 4s of 1966 102% 
Houston Lighting & Power Company 34s of 1966 ‘ 104-1 /8f 
Indianapolis Water Company 314s of 1966 10o0o%t 
Louisville Gas & Electric Company 34s of 1966 103-1/8 
Minneapolis Gas Light Company 4s of 1950 100%t 
Montana Power Company 3348 of 1966 91% 
Narragansett Electric Company 34s of 1966 103f 
New England Power Company 34s of 1961 102%} 
New York Edison Company, Incorporated 3s of 1965 103% 
New York Edison Company, Incorporated 3%s of 1966 103-3/8 
New York State Electric & Gas Corporation 4s of 1965 git 
Niagara Falls Power Company 34s of 1966 10634 
Ohio Edison Company 3348 of 1972 9734 
Oklahoma Gas & Electric Company 334s of 1966 102 
Oklahoma Natural Gas Company 4s of 1951 97% 
Oklahoma Natural Gas Company ss of 1946 92 
Pacific Gas & Electric Company 33s of 1961 105% 
Pacific Gas & Electric Company 3s of 1966 102-1/8 
Pacific Telegraph & Telephone Company.. 34s of 1966 104-1/8 
Pacific Telegraph & Telephone Company 34s of 1966 104% 
Peoples Gas Light & Coke Company 4s of 1961 92 
Potomac Electric Power Company 34s of 1966 104-1/8 
Public Service Company of Oklahoma 4s of 1966 101% 
Saguenay Power Company, Limited 44s of 1966 101% 
Southern Natural Gas Company 4s of 1951 98 
Western Massachusetts Companies 3s of 1946 104\4t 
West Penn Power Compan 348 of 1966 i 107-3/8 
Wisconsin Gas & Electric Company 314s of 1966 102 
Wisconsin Michigan Power Company 3348 of 1961 104 %t 
Wisconsin Power & Light Company 4s of 1966 96 
Wisconsin Public Service Corporation 4s of 1961 105% 


rr DAS Xr > 

















* Unless otherwise indicated, market prices are last sale prices on New York Stock or Curb Exchanges as of about January 15, 1938. 
t Asked price, January 15, 1938. 

} Over-the-counter bid prices, January 15, 1938. 

§ An additional $4,500,000 of this issue was offered at 103 4% in January, 1937. 

4 An additional block was offered at 10234 during 1936. 


namely, that the market for high-grade that the market on medium-grade issues 
issues has not changed materially, but was less favorable than in 1936. 
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The Latest Phase in Federal Housing Legislation 


HE President’s message on housing to 
the recent special session of Congress 
was no surprise to press or public. It is fast 
becoming a tradition, when economic dif- 
ficulties loom, for the Administration in of- 
fice to turn hopefully to housing. President 
Hoover in 1931 initiated a conference whose 
principal result is the Federal Home Loan 
Bank Act. This has had many constructive 
results but does not attack the problem of 
low-cost housing. President Roosevelt early 
launched the PWA Housing Division; its 
partial failure to solve the slum-clearance 
problem and its complete failure to produce 
low-cost housing led to the Wagner-Steagall 
Act. But this last promises no quick results. 
Those attending the conference of housing 
officials in Cleveland last November uni- 
versally reported failure to interest the mini- 
mum 10% private capital required. Sundry 
alternatives were discussed, such as having 
local tax exemptions capitalized and the 
asset value thus established regarded as part 
of the equity but the most favored idea was 
actually that of inducing the National Hous- 
ing Administration to regard the go% fed- 
eral contribution as equity financing; those 
participating evidenced confidence that they 
could obtain 10% private money as a first 
mortgage! Administrator Straus does not 
appear to have taken this suggestion seri- 
ously as yet. Since the Wagner Act does not 
seem able to catch the 10% to match the 
%, the FHA was called upon to pinch-hit. 
he amendments of 1938 to the National 
Housing Act! are in part “‘face-savers” in 
view of the failure of the President’s other 
recommendations to the special session. 
Their draftsmanship is hasty and the cur- 
tailment of committee discussion was de- 
plorable. 

But these amendments are also the re-ex- 
pression of an economic philosophy and the 
culmination of an extensive propaganda. The 
philosophy is that of John Maynard Keynes, 


1 48 Stat. 1246, c. 847, including amendments of 1938, 
passed February 4, 1938. 


one of whose Administration disciples has 
long been Mr. Marriner S. Eccles, now 
Governor of the Federal Reserve System. As 
Assistant Secretary of the Treasury Mr. 
Eccles emphasized the FHA as a measure to 
relieve unemployment. Available credit was 
to be ‘‘short-circuited” through the FHA 
into the construction of homes and thus the 
velocity of money was to be increased 
“which is absolutely essential if we are going 
to meet the unemployment problem.” Pump 

riming pure and unadorned, as in the PWA, 
‘i lost caste. This new form is baited 
through its humanitarian appeal and 
through the glittering promises of commis- 
sions for real estate men, contracts for con- 
tractors, and mortgage business for com- 
mercial banks. 

The propaganda was that of the FHA, 
which has zealously supplied an extensive 
mailing list with enormous amounts of 
printed and mimeographed matter in obedi- 
ence to the principles enunciated by adver- 
tising psychologists that reiteration is the 
secret of conviction. The FHA has long had 
up its sleeve amendments to extend its scope 
and when the moment came it was ready. 
The President’s recommendations about ex- 
cessive wage scales and monopolistic prices 
seem to have been still-born, but the amend- 
ments were passed. 


The Provisions 


Their most important general features are: 

1. Modernization loans are to be stimu- 
lated again through free insurance to lenders 
of funds for alteration, repair, and improve- 
ment of real estate. The loans can be up to 
$10,000 if they apply to existing properties 
and in addition this free insurance is ex- 
tended to loans up to $2,500 for entirely new 
construction. The loans made for this pur- 
pose need not be secured by a mortgage or 
any other definite pledge of security. Essen- 
tially this is a revival of a section of the origi- 
nal FHA Act which expired by operation of 
law on April 1, 1937. 

2. The amount of mortgages on residen- 
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tial property which may be insured by the 
FHA may total as high as $3,000,000,000 
with the President’s approval. After July 1, 
1939, FHA insurance will be confined to 
mortgages on new construction. 

3. The FHA is authorized to insure loans 
on new residential construction on both ur- 
ban and rural properties up to 90% of the 
appraised valuation, provided the mortgage 
does not exceed $5,400 and the property is 
to be owner-occupied. Such mortgages may 
have a maturity up to 25 years. Under simi- 
lar conditions the FHA may insure mort- 
gages on property if the mortgage is not in 
excess of $8,600 and if it is not in excess of 
90% of $6,000 of the appraised value plus 
80% of the balance of the appraised value 
between $6,000 and $10,000. 

On the mortgages which do not exceed 
go% of a $6,000 or lower valuation the in- 
surance premium charged by the FHA is to 
be %4 of 1% per year of the amount of the 
principal obligation outstanding at any time. 
On other mortgages it is to be not less than 
1% of 1% nor more than 1% per annum of 
the reducing unpaid balance of the mort- 
gage. On mortgages already insured by the 
FHA, the insurance premium is to be calcu- 
lated hereafter on the reducing balance in- 
stead of on the original principal of the loan. 
The regulations of the Administrator pro- 
mulgated since the passage of this Act pro- 
vide that the insurance premium rate shall 
be 4 of 1% per annum on these mortgages. 

4. The debentures to be issued by the 
FHA in case an insured mortgage is in de- 
fault and foreclosed are to be permanently 
guaranteed both as to principal and interest 
(the present rate being 234% per year) by 
the Federal Government so that this be- 
comes a permanent government policy in 
place of a temporary one. These debentures 
are exempt from all state, federal, or local 
taxes except surtaxes, estate, inheritance, 
and gift taxes. 

5. In the case of 90% loans the FHA will 
absorb foreclosure costs not in excess of $75 
or 2% of the unpaid principal of the mort- 
gage, provided 10% of the appraised value 
has not been paid on the principal at the 
time of foreclosure. 

6. Rental Housing Insurance is provided 
for in the new Act. It applies to large-unit 
projects for which loans may be insured if 
they do not exceed $5,000,000 and 80% of 
the appraised value of the project. They may 


be made to all types of government organiza- 
tions as well as to private corporations, as- 
sociations, cooperative societies, and the 
like. The projects financed by these insured 
mortgages must be subject to FHA regula- 
tion as to rents, charges, capital structure, 
rate of return, etc. The insured mortgage 
must not exceed $1,350 per room and the 
interest rate on such mortgages is limited to 
5% per year. Unlike other mortgages whose 
insurance is provided for in the Act, the 
mortgagee under this section does not need 
to foreclose in event of default but can 
merely turn over the mortgage to the Ad- 
ministrator and receive the government- 
guaranteed debentures. 

7. A new idea in this legislation provides 
for insurance of mortgages of not less than 
$16,000 nor more than $200,000 for construc- 
tion of multi-family dwellings or for a group 
of not less than Io single-family dwellings. 
Mortgages insured under this new section 
must not be in excess of 80% of the value of 
the property and not in excess of $1,150 per 
room. They are to be amortized in 21 years 
or less. Interest rates on them cannot ex- 
ceed 5% per year. They are to stimulate new 
construction either for sale or rental pur- 
poses. 

8. The probability that some national 
mortgage associations will be formed is in- 
creased by amendments which provide that 
these associations may issue their bonds or 
debentures up to 20 times their paid-in capi- 
tal or surplus, provided the amount of in- 
sured mortgages plus cash plus government 
bonds is equal at least to the amount of their 
outstanding debentures. While they must 
still have a minimum subscribed capital 
stock of $2,000,000, they may commence 
business when 25% of that amount has been 
paid in. They may invest in any mortgages 
insured by the FHA but, so far as uninsured 
mortgages are concerned, they are limited 
to those whose principal amount is 60% or 
less of the appraised value of the real estate 
security. These national mortgage associa- 
tions, except as to the real property which 
they may own, are given complete tax ex- 
emption and their debentures or other obli- 
gations are exempt from both federal and 
state taxes except surtaxes, estate, inheri- 
tance, and gift taxes. National banks are 
permitted to invest without limit in the 
debentures of national mortgage associa- 
tions. 
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The Implications 


Back of the whole FHA concept is a fun- 
damentally unsound principle of finance— 
namely, separating the responsibility for er- 
rors in lending money from the actual lend- 
ing encoan It becomes almost a matter of 
indifference if the institution making the 
loan has made a mistake or not; if the loan 
pays out, the institution receives 5% on it. 
If it turns out to have been an error, no mat- 
ter how grievous, the institution receives 
what is in effect a 234% tax-exempt gov- 
ernment security. Despite the criticism of 
such securities by radicals and conservatives 
alike, a new open-end class of them is de- 
liberately created. 

In the guise of doing something for hous- 
ing, the credit of the government to the ex- 
tent of $3,000,000,000 is placed behind pri- 
vate debts which may on some occasions be 
the obligations of home owners but on others 
may be primarily the financing instrument 
of private builders and real estate promoters. 
So far as the individual family is concerned, 
the original FHA Act emphasized not get- 
ting out of debt but getting into debt and 
staying in debt for a long time, since it was 
founded principally on the idea of a 20-year 
mortgage, whereas the customary practice 
used to require that the family get out of 
debt for its home within 12 to 15 years at 
the most. 

The new FHA amendments largely extend 
— already unsound. Some of them 

ave the effect of shifting even more of the 
responsibility for mistakes in lending prac- 
tice from the lending institution to the Fed- 
eral Government. While maintaining that it 
is unsound for the family to become too 
greatly indebted over an extended period for 
automobiles or other things which the family 
enjoys and which are approaching the neces- 
sity stage for the American standard of liv- 
ing, provision is made for buying a house 
on a smaller down payment than experience 
shows to be wise; furthermore, the period 
in which the family may be in debt is ex- 
tended to 25 years, making mortgage in- 
debtedness pretty nearly perpetual when the 
average life of a family is compared with it. 

When it has become a matter of common 
knowledge that costs of construction of hous- 
ing are too high, the new FHA proposals 
take away one of the major incentives for 
economies and efforts to reduce costs, by 
encouraging extremely high-percentage fi- 


nancing and emphasizing not the cost of the 
property but the small amount required to 
secure an equity and to make the monthly 
payments. 

To one who recalls the condition of Chi- 
cago banks in 1929 and subsequently—a 
condition attributable largely to the extent 
of their real estate mortgage operations— 
the prospect is not reassuring. 

There was little debate in either Senate or 
House upon the momentous amendments. 
The principal discussion centered upon Sen- 
ator Lodge’s amendment to inject the “pre- 
vailing rate of wage” provision. Such provi- 
sions have long been a standard requirement 
in public works action undertaken by, or let 
out on contract for, the Federal Govern- 
ment. The Wagner Act first saddled this 
policy upon housing which might be built 
privately, with government subsidy, or even 
with government loan. The actual effect of 
the provision in federal, state, or local public 
works is to compel the payment of union 
scales of wages regardless of whether such 
scales are actually observed in private work 
or not. It permits contractors and union of- 
ficials to connive at the creation of a more or 
less “‘phoney’”’ scale; no contractor loses— 
only the taxpayer. This provision in the 
Wagner Act may be a contributing factor to 
the “housers’” dilemma, already mentioned, 
of finding their 10% private capital. Sena- 
tor Wagner, sincerely desirous of promoting 
housing, may well have realized this but, in 
unexpectedly finding Senator Lodge usurp- 
ing his position as Labor’s friend in the Sen- 
ate, he sought an exit from his dilemma by 
stating that this time the provision would 
not help the working man. Unfortunately, 
Mr. William Green was no more willing to 
respond in character to this cue than he had 
been to President Roosevelt’s comment in 
the housing message on the subject of high 
hourly wages in the building trades. These 
three gentlemen doubtless recall the old 
adage, ‘‘Save me from my friends; I can take 
care of my enemies.” - 

FHA can fairly point to its carefully pre- 
scribed appraisal technique, its complete 
avoidance of the blighted districts which 
PWA and the Wagner Act are supposed to 
redeem, and to a record unsullied by such 
early scandals as HOLC’s. But Congress has 
ayer for leniency in HOLC foreclosures, 

as reduced interest rates on Farm Credit 
Administration loans, even over presiden- 
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tial veto. What if Representative A, and fol- 
lowing him, Representatives B, C, and D 
discover that FHA has boycotted parts of 
their districts? FHA’s own scrupulousness 
will prove a boomerang. 

We have now had nearly a decade of hous- 
ing agitation and housing legislation but 
what can be said, on the one hand, of the 
attitude and influence of the students of 
housing and, on the other, of the practical 
man in the field? 

Grant that the PWA was an experiment 
to be studied rather than criticized, when the 
extended committee discussions of the Wag- 
ner Act during two sessions of Congress af- 
forded an opportunity for an analysis of 
PWA experience, the “housers” accepted by 
default the extension of the prevailing rate of 
wage provision of government-aided hous- 
ing when they, if anyone, supposedly repre- 
senting the public interest, might have 
pointed out its dangers. They have insist- 
ently sought to shame us by publicizing the 
volume of British housing and its low cost. 
Of the various contributing factors they 
have only emphasized low interest rates and 
high-percentage loans without discussing the 
concurrent features of simpler foreclosures, 
stabilized taxation, low hourly wages in the 
British building trades (to which continuity 
of employment is undoubtedly a contribut- 
ing factor), and the general practice of a re- 
sponsible British contractor assuming con- 
currently liability for the first 10% of a high- 
ratio loan. They have constantly emphasized 
that British government subsidies aided 
slum clearance but not the fact that cur- 
rently, with the favorable basic factors men- 


A Note on Rents and Costs 


HE housing program of the Federal 
Emergency Administration of Public 
Works, inaugurated in 1934 and now being 
completed by the United States Housing 
Authority, involves the expenditure of about 
$134,000,000 for 51 large-scale housing 
projects designed to accommodate more 
than 21,000 families. On February 1, 1938, 
38 projects had been completed and 28 of 
these were said to be wholly or partly occu- 
pied. It has been estimated that all projects 
may be completed by September 1, 1938. 
The George-Healey Act,! passed in 1936, 


1 Public No. 837, 74th Cong., June 29, 1936. 


tioned above, 80% or more of the British 
dwellings are now erected without govern- 
ment subsidy or aid. 

Much of this British housing may be ugly, 
possibly shoddy, and below accepted Ameri- 
can standards but the fact remains that it is 
being built. Sir Raymond Unwin, exponent 
of garden villages, appears to be a prophet 
more honored among na he enthusiasts in 
the United States than at home. 

At the other extreme we find the practical 
real estate men. They took alarm too readily 
at the possible competition from the small 
number of PWA units. This led them into 
opposition to the Wagner Act because of its 
subsidy features, but with some lack of con- 
sistency they have tended to favor these 
FHA amendments which through the per- 
sistent guarantee feature commit the federal 
treasury to a far greater potential subsidy 
than does the Wagner Act. In this attitude, 
however, the subdividers have the precedent 
of other groups favored earlier. 

Independently, but ali a part of the gen- 
eral picture of promoting housing by sub- 
sidy, we have the political agitation in many 
states for homestead exemption emphasized 
by Senator Shepherd’s recent proposal to 
universalize it to the extent of $5,000 by 
an amendment to the Federal Constitution. 

In the housing field all parties continue 
the pursuit of panaceas in lieu of search for 
the anni of sound principles on which a 
national program can be based. 

GraHaM ALDIS 
Partner, Aldis & Co., Chicago; 
Lecturer in Real Estate, 
Northwestern University. 


in PWA Housing Projects 


governs the method of fixing rents and lays 
down certain limitations with respect to 
incomes of tenant families: 

“... the Federal Emergency Administrator of Pub- 
lic Works shall fix the rentals at an amount at least 
sufficient to pay (1) all necessary and proper adminis- 
trative expenses of the project; (2) such sums as will 
suffice to repay, within a period not exceeding sixty 
years, at least 55 per centum of the initial cost of the 
project, together with interest at such rate as he deems 
advisable.” 


There is little flexibility in this clause, save 
as to the rate of interest and the administra- 
tive or operating costs. A straight-line amor- 
tization plan, with 3% interest has been 
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adopted and, while provision has been made 
for depreciation reserves to cover replace- 
ment of certain items of equipment and 
accessories at the end of 20 years, with a 
nominal reserve for vacancy, it is a curious 
fact that the rentals are supposed to remain 
constant throughout this long amortization 

eriod, which exceeds by Io years any 
idlicne accepted estimate of the useful 
economic life of a dwelling. But the 60-year 
plan was obviously adopted for the purpose 
of lessening the annual payments and thus 
permitting lower rents. It is, however, 
worthy of note that despite the 45% cash 
subsidy, the operating costs are frequently 
so high that only 1/3 of the rent dollar is 
applicable to interest and principal, the 
other 2/3 being consumed by administrative 
expenses, utilities, etc. 

The George-Healey Act further stipulates 
that these dwelling accommodations may be 
occupied only by: 

“|. . families who lack sufficient income, without the 
benefit of financial assistance, to enable them to live in 
decent, safe and sanitary dwellings and under other 
than overcrowded housing conditions; Provided that no 
family shall be accepted as a tenant in any such project 
whose aggregate income exceeds five times the rental of 
the quarters to be furnished such family. The term 
‘rental’ as used in this sub-section includes the average 
cost (as determined by the Federal Emergency Admin- 
istrator of Public Works) of heat, light, water, and cook- 
ing, where such services are not supplied by the lessor 
and included in the rent.” 


The total costs of projects range from 
$1,200 to more than $2,000 per room, while 
known rents range from $3.97 to $8.52 per 
room per month. 

The lowest rent is found in the Mont- 
gomery, Alabama project for negroes, where 
the tenant receives only shelter and pays 
directly for all utilities, using coal ranges and 
ice refrigerators. The Administrator might 
estimate the cost of such services to tenants 
at, say, $2.00 per room per month, so that 
the tenant in a three-room unit might have 
a top income of not more than $90 per month 
and the occupant of five rooms could have 
income up to $150 per month. 

Otherwise the margin between rent and 
income may be anything the renting officials 
consider adequate, depending upon com- 
position of family groups, etc. No boarders 
or lodgers are allowed, and occupancy stand- 
ards (if not recently changed) permit a 
density as high as 1.3 persons per room. Big 
families cannot crowd into small units, and 


small families may not spread out in the 
large units. 

The highest average gross rent per room 
per month appears to be that announced for 
the New York City projects, where it has 
been fixed at $8.52 per room per month. 
This figure includes steam heat, electric 
refrigeration, and all utilities. Top incomes 
here may run from $127.80 per month for 
families in three-room units to $213 per 
month for families in five-room units. 

The Wagner-Steagall Act goes a bit far- 
ther and authorizes renting to families hav- 
ing incomes as high as six times the rent 
where there are three or more minor depend- 
ents; hence it might develop that families 
eligible for five-room apartments in New 
York could have monthly incomes as high as 
$255.60. 

Under the George-Healey Act the average 
gross rents fixed for the Atlanta negro proj- 
ect amounted to $6.87 per room, including 
all utilities. Unit rents, therefore, range from 
about $13.74 for two rooms to $34.35 for 
five rooms, permitting maximum monthly 
incomes ranging all the way from $68.70 to 
$171.75. For colored families in Atlanta these 
are very high incomes indeed, and it is 
extremely doubtful if such families can be 
said to stand in need of financial assistance 
to enable them to live in decent, safe, and 
sanitary housing as specified in the Act. 
Test was probably based on kind of housing 
occupied . prospective tenants at time of 
applying for space in the federal project. 

The 1934 Real Property Inventory dem- 
onstrated that most of the bad housing in 
Atlanta rented for less than $15 per month. 
The rent scale was generally low, 80.9% of 
all rented houses in the metropolitan district 
appearing in the less-than-$30 group. Only 
63 colored families were reported in the 
$30.00-$49.99 rent group. 

The slum dwellers displaced by the proj- 
ect paid unit rents ranging from $3 to $20 
per month—mostly between $5 and $10, or 
an average of $8.18. The highest priced units 
were probably occupied by white store- 
keepers living in the area. Of course, the 
former accommodations were very poor, 
although probably in keeping with the means 
of the tenants. 

Data regarding actual incomes and other 
matters concerning families living in these 
projects have not been released, and there- 
fore cannot be analyzed. 
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Meantime, Administrator Straus has 
stated his determination to lower the rent 
charges fixed by the PWA officials who 
formerly controlled the projects. There is 
much room for improvement, as operating 
costs can be sharply reduced. So nothing is 
settled with respect to rents and, since in- 
comes are governed by rents, the projects 
now approaching completion may get into 
the low-rent class. But with construction 
costs for the later projects mounting to 
twice the costs of the earlier projects (a// 
designed by PWA), there is little foundation 
upon which to base the hope that rents will 
come within the means of the lowest third 
of the tenant groups in the cities to be served 


by the projects, unless the subsidy is greatly 
increased. 

Those of us who have believed that there 
is a real responsibility and opportunity for 
local government, guided and assisted by the 
Federal Government, as regards slum clear- 
ance and the housing of the lowest income 
groups cannot be convinced, on the showing 
to date, that the groups being reached are 
those for whom the expenditure of large 
amounts of public money is justified for 
health or social reasons. Morton BoprisH 


Associate Professor of Land Economics, 
Northwestern University; Executive Vice Pres- 
ident, United States Building and Loan 
League. 


Subdivision Legislation in 1937 


LITTLE more than a year ago this De- 

partment carried a comment upon the 
“New Departures in Subdivision Control’! 
which had been inaugurated during 1936. 
These measures consisted principally in re- 
quiring that subdivisions in the two states of 
California and New York be registered with 
the proper state authorities before any lots 
may be offered for sale. 

The year 1937 brought further extension 
of control over subdividers.? Arizona* en- 
acted a new real estate license law containing 
jurisdiction over subdividers and Pennsyl- 
vania‘ amended its license law and included 
subdividing operations.’ The Arizona law, as 
might be expected, follows quite closely the 
pattern of the 1936 California statute. There 
is no doubt about the inclusion of subdividers 
in this new statute: 

“Except as to the requirements with respect to the subdi- 
vision of land, this act shall not be construed to apply 
to: (1) a person dealing in his own property; (2) a person 
holding the power of attorney; (3) an attorney at law 
doing his regular duties; (4) a receiver or trustee in 


bankruptcy; (5) a trustee selling under a deed of trust.” 
(§4.) (Italics supplied.) 


The method of regulation as well as its ob- 
jective—namely, protection of the lot pur- 
chaser—is also similar to the California law. 
No lot which is subject to any encumbrance 
may be sold unless provision is made in the 


112 Journal of Land & Public Utility Economics 417 
(November, 1936). 

2 1937 session laws for Ohio and Pennsylvania were 
not available for checking. 

* L. 1937, c. 53. 

* L. 1937, No. 590. 


encumbering instrument to enable the seller 
to give title when the lot purchaser has com- 
pleted the terms of the sales agreement and 
copies of such provisions must be filed with 
the proper authorities before sale of any sub- 
division lot (§35). 

Violation Tike law is a “‘public offense,” 
punishable by a fine of $2,000 maximum, 
two years in prison or both and, if the viola- 
tor is a licensee, he shall be tried for suspen- 
sion or revocation of his license. 

The Pennsylvania law is somewhat less 
forthright in bringing subdividers within the 
scope of license law control. After listing the 
usual groups classified as real estate brokers 
and adding auctioneers, appraisers, dealers 
in real estate mortgages, managers of office 
and apartment buildings, and employees of 
banks performing any of these services, the 
law goes on to state that the terms “real 
estate broker” and “‘real estate salesman” 
shall not 
“*... be held to include... any person, firm, associa- 
tion, partnership or corporation, who, as owner, shall 
perform any of the acts with reference to property 
owned by them, unless the principal business of such 
person, firm, association, partnership, or corporation is 
the purchasing, selling, renting, trading, or exchanging of 
such property ....” (§2(c).) (Italics supplied.) 

This wording of the law might create a possi- 
ble loophole. Should an operator take the 


5 Several other states enacted or amended license 
Jaws (Michigan, Nevada, North Carolina, West Vir- 
ginia, as well as the District of Columbia) but they all 
exempted subdividers, by the method of exempting 
those who perform the specified functions as owners of 
the property in which they are dealing. 
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position and be able to sustain it, that deal- 
ing in subdivision property was not his 
principal business, he might be able to dodge 
this control. 

If the objective of license law control is to 
protect the public by raising standards in 
the real estate business, why should sub- 
dividers be exempt from such regulation? 
They constitute an important unit in the 
real estate field and their possible status as 
owners of the land they are selling would 
scarcely seem valid reason for exempting them 
from the restrictions imposed on other real 
estate dealers in the interest of the public. 
On the other hand, if the term “owner” were 
strictly construed, the exemption might not 
be as sweeping as it seems. To the extent 
that many subdividers hold only a land con- 
tract or option title or else are carrying a 
heavy mortgage on the property they are 
selling, their equity is probably in many 
cases too small and too tenuous to warrant 
their classification as bona fide owners. 

The other major type of control activity 
noted in 1937 has to do with control over 
platting procedure. Two states took the lead 
in this activity. California revised its map 
act and Washington took an interesting and 
drastic step in connection with the approval 
of subdivision plats. The California Sub- 
division Map Act® is a substitute for its 
1929 law on the same subject.’ It does not 
contain so much in the way of innovation, 
but it does clarify and simplify the procedure 
of subdivision map recording. Two points 
deserve notice. The first is the fact that the 
loophole in the former statute which per- 
mitted metes and bounds subdividing has 
been removed. Under the new act it is 
“unlawful . . . to offer to sell, to contract to sell or sell 
any subdivision or any part thereof until a final map or 
record of survey map ... has been duly recorded...” 
($4). 

The other interesting feature of the new law 
is that in its enforcement provisions it relies 
not only upon its own penalties but ties up 
with the real estate license law.® Section 29 
the Subdivision Map Act states: 

“Any sale or contract to sell made contrary to the pro- 
vision of this act shall be voidable at the sole option of 
the buyer or person contracting to purchase, his heirs, 
personal representative, or trustee in insolvency or 
bankruptcy within one year after the date of execution 
of such document, but such document shall be binding 





6 Laws 1937, c. 670. 
7 Stats. 1929, p. 1790. 
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upon any assignee or transferee of such person other 
than those above enumerated, and upon the vendor, or 
person contracting to sell, or his assignee, heir or devi- 
see.” 


This coordination of the two types of control 
can do much to make them mutually 
strengthening and at the same time promote 
unification of control. 

The Washington legislation is probably 
the most daring of all subdivision control 
enactments to date. It is a definite step in 
the direction of establishing the public util- 
ity status of urban land:° 
“Tt shall be the duty of such city, town or county au- 
thority to inquire into the public use and public interest 
proposed to be served by the establishment of such a plat, 
subdivision or dedication, and it shall also see that ap- 
propriate provision is made in any such plat or sub- 
division for streets and other public ways, parks and 
playgrounds, and shall also consider all other facts 
deemed by it relevant and designed to indicate whether 
or not the public interest will be served or advantaged 
by such platting, subdividing or dedication; and if it 
find that the plat, subdivision or dedication makes ap- 
propriate provision for streets and other public ways, 
parks and playgrounds, and that the public use and 
interest will be served or advantaged by such platting, 
subdividing or dedication, then it will give its written 
approval ....” (§7.) (Italics supplied.) 


This clause is an outright attempt to con- 
trol not only the quality but also the quan- 
tity of subdividing activity. It is a clear 
recognition of a “public interest” in the sub- 
division process. Recent studies have shown 
the enormous public costs which unwise and 
premature ikdinidinn may create. These 
costs give the public a very real stake in the 
subdivision business. Public interest at- 
taches also to the use to which land is put. 
These cost and use aspects of the subdivision 
process create a soctal interest in land de- 
velopment which brings it at least into the 
twilight zone between private business and 
business ‘‘affected with a public interest.” 
Can it be brought into the category of a 
public service industry? 

It is hardly conceivable that Washington’s 
experiment in subdivision control will go 
unchallenged. Major interest attaches, there- 
fore, to the bases which will be developed for 
upholding the public utility status for urban 
land here set forth. 

Heten C. Moncnow 


Of the Fournal Staff. 


8 See supra, n. I. 
9 Sess. L. 1937, c. 186. 
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Preparations for a Farm Tenancy Program in Iowa 


ARM tenancy in Iowa has been steadily 
KF increasing from the time of the first 
census in 1880 to the last census in 1935. At 
present, 14 of the farms in Iowa are oc- 
cupied by renters and almost 60% of the 
farm land is operated under lease. This 
quantitative extent of tenancy, however, 
cannot explain the public concern that is 
felt throughout the State with regard to the 
tenure situation. More important is the 
strong element of insecurity which has be- 
come accentuated during the depression as 
a result of numerous foreclosures and evic- 
tions of tenants who could not pay the stipu- 
lated rent because of excessively low prices 
and crop failures. 

In 1934 the Iowa Agricultural Experiment 
Station, in cooperation with the Soil Con- 
servation Service, carried on an intensive 
study of the social and economic implica- 
tions of erosion control in one of the erosion- 
control demonstration projects of the Soil 
Conservation Service in southern Iowa.! 
This study clearly revealed that the prevail- 
ing tenure situation and the customary 
leasing practices represent an outstanding 
obstacle to the adoption of soil conservation 
and erosion control on a large proportion of 
the farms. 

In 1935 a similar study was undertaken in 
another soil-conservation demonstration 
project of the Soil Conservation Service in 
southwestern Iowa,? which substantiated 
the findings of the preceding study. 

In that same year the Experiment Station 
ventured into a rather novel approach to the 
problem of gathering factual information 
and interpreting such facts in terms of in- 
stitutional maladjustments. In cooperation 
with the Program Planning Division of the 


1 Schickele, Rainer, Himmel, John P., Hurd, Russell 
M., “Economic Phases of Erosion Control in Southern 
Iowa and Northern Missouri,” Iowa Agr. Exp. Sta., 
Bulletin 333, 1935. 

* Schickele, Rainer, Himmel, John P., “Problems of 
Land Tenure in Relation to Land-Use Adjustments,” 


AAA, a series of conferences were held with 
the county AAA committees of 28 counties 
scattered throughout the State so as to rep- 
resent a good cross section of the various 
farming areas. These conferences were con- 
ducted by a mature person whose main ob- 
jective was to obtain a frank judgment of 
these county committeemen regarding the 
type, extent, and seriousness of specific ten- 
ure problems in their counties and to record 
their reasoning as to the causes and possible 
solutions of these problems. After the records 
of these conferences had been summarized, 
representatives of these 28 county commit- 
tees were called for a two-day conference at 
Iowa State College at Ames. These repre- 
sentatives criticized this summary and for- 
mulated a set of general recommendations 
indicating the direction in which any possi- 
ble farm-tenure policy should move. The 
results of this study have been published by 
the Experiment Station.’ 

In 1936 many county agricultural plan- 
ning committees, after having outlined 
desirable adjustments in land use and con- 
servation, studied in detail the tenure prob- 
lems in their counties, because they felt that 
prevailing tenure conditions are seriously 
obstructing the adoption of conservational 
land-use practices. A discussion outline was 
prepared, and 31 of the 99 counties sub- 
mitted well-thought-through reports con- 
taining their evaluation of the most impor- 
tant shortcomings in the prevailing leasing 
practices, as well as observations regarding 
the problems of ownership, farm mortgage 
pase 8 se ti land values, and other related 
factors. In addition, Palo Alto County un- 
dertook an intensive study of its tenure 
situation. The members of the Palo Alto 
County Agricultural Planning Committee 


Resettlement Administration, Land-Use Planning Pub- 
lication No. 9, 1936. 

3 Schickele, Rainer and Norman, Charles A., “Ten- 
ancy Problems and Their Relation to Agricultural Con- 
servation,” Iowa Agr. Exp. Sta., Bulletin 354, 1937. 
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personally gathered a number of survey 
records pertaining to the tenure history of 
individual farms and the renting experience 
of individual tenants, and secured the co- 
operation of rural school teachers in filling 
out questionnaires pertaining to the mobility 
of rural farm families. The results of the 
efforts of the Palo Alto Planning Committee 
have also been published by the Experiment 
Station.‘ 

In the summer of 1937 the Governor of 
Iowa appointed an Iowa Farm Tenancy 
Committee as a special committee of the 
Iowa State Planning Board. This tenancy 
committee consists of 45 members represent- 
ing the various parts of the State and the 
various interests involved. It includes ten- 
ants, landlords and owner-operators, repre- 
sentatives of insurance companies, farm 
organizations and cooperatives, lawyers, and 
legislators. The committee has been assigned 
the task of studying the farm-tenure situa- 
tion in Iowa and of submitting a report with 
recommendations for legislative action to 
the next legislature which will meet in the 
winter of 1938-1939. 

This state committee on farm tenanc 
has decided to hold a public hearing in eac 
of the 99 counties in Iowa during January 
and ll of 1938. The purpose of these 
hearings is first to find out what phases of 
the tenure situation are producing most 
detrimental effects upon land and community 
and what possibilities there are for remedial 
action. Special efforts are being made to 
secure representative attendance at these 
public hearings and to give people free range 
in expressing their opinions and suggestions. 
Questionnaires have been prepared which 
will be handed out to the individual persons 
attending the hearings, with the request that 
they fill them out carefully and mail them to 
the secretary of the state committee. After 
analysis and summarization of the hearing 
records as well as the questionnaires received 
the state committee will use this material in 
drafting its report and recommendations. 

Besides these public hearings on tenancy, 
the county agricultural planning committees 
are studying within their groups the advan- 
tages and disadvantages of a number of 
legislative proposals which have been made 


4 Schickele, Rainer, “Farm Tenure Conditions in 
Palo Alto County,” Iowa Agr. Exp. Station, Bulletin 


364, 1937- 








for improvement of tenure conditions. These 
county planning groups are taking an active 
part in organizing the county hearings. 

Some of the proposals which will be 
brought before the public in the hearings 
and given careful consideration by the 
county agricultural planning committees 
are the following: 

1. A minimum period of notice for ter- 
mination of the lease, and automatic con- 
tinuation of the lease from year to year if 
no such notice is served. Such a statute may 
include provisions for compensation for 
disturbance; i.e., for inconvenience or loss 
caused to either party because of termina- 
tion of the lease, except under certain speci- 
fied conditions. 

2. Compensation, within certain limits, 
for unexhausted improvements made by the 
tenant in case he should leave the farm. For 
what kind of improvements such compensa- 
tion should be claimable and in what cases 
the consent of the landlord should be re- 
quired before the tenant may make certain 
improvements for which he could claim com- 
pensation will be discussed in detail through- 
out the State. 

3. The development of arbitration proce- 
dures in settling differences between land- 
lord and tenant. The question of what kinds 
of difficulties can best be handled through 
arbitration and to what extent such arbitra- 
tion should be made mandatory upon both 
parties will be raised. 

4. A profit tax to be levied upon the sale 
price of a farm previously acquired through 
foreclosure, and other possibilities of pro- 
tecting the equity of farm owners in periods 
of depression and crop failures. 

5. Possibilities and limitations in govern- 
ment assistance to tenants for the purchase 
of farms, and other means which may be 
feasible to reverse the past trend of increas- 
ing tenancy. 

These are only a few of the problems which 
farmers and townspeople in Iowa are dis- 
cussing this winter. It is expected that they 
will express their opinions on many of these 
questions in a way which will be extremely 
useful to legislators in determining public 
policy, and to people generally in under- 
standing and grasping the social significance 
of the tenure problem. 

RaAINER SCHICKELE 
Land-Use Planning Specialist, United 
States Department of Agriculture. 
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Tenancy in the Yazoo-Mississippi Delta 


By po expansion of tenancy in the cot- 
ton belt is a natural consequence of 
a situation—natural effects resulting from a 
definite cause. It is generally agreed that no 
system that has become such an integral 
part of an agricultural economy can be 
changed arbitrarily or rapidly without serious 
maladjustment in an economic and social 
way of life. 

Discussions of the recently enacted Bank- 
head-Jones Farm Tenant Act! reveal that 
nearly every one acknowledges farm tenancy 
in the cotton belt to be a serious problem. 
The majority of people most concerned with 
tenancy also think that the trip up the pro- 
verbial “ladder” to ownership is fraught 
with many possibilities of failure and that 
education must be relied upon for the great- 
est success. A Mississippi Delta cotton 
planter recently stated that he believed a 
large majority of those now operating farms 
with tenant labor would aid a worthy or 
competent person, white or black, to be- 
come a landowner. In fact, another planter 
who, having sponsored a negro tenant in 
farm ownership, “slipped” the tenant the 
necessary help essential to his success, 
thereby proving to outsiders that his (the 
sponsor’s) confidence in the negro was 
justified. Such incidents are not common, 
however. It is quite certain that there would 
not be sufficient interest and desire on the 
part of many planters to encourage land 
ownership among tenants if the planters 
were to be the losers. 

The provisions set up in the Bankhead- 
Jones Farm Tenant Act for providing ten- 
ants with an opportunity to become land- 
owners are generally meeting with public 
approval. Certainly no active opposition has 
been found in Mississippi. A change in atti- 
tude might be expected, however, when and 
if the program expands to the point where 
it would raise one or more of the following 
problems: (1) the selection of tenants as 
owner “candidates” from that class of 
tenants who, because of lack of training and 
inherent ability, are not ready for farm 
ownership; (2) the rapid purchase of farms 
resulting in an abnormal stimulation of land 
prices; and (3) scarcity of labor on the farms 
depending on tenant labor. Present adminis- 


1 Public No. 210, 75th Cong., Ist sess, 


tration of the program, which is relying upon 
coordination of technical aid with state and 
local committees, should prevent these 
problems from becoming serious. 

The state farm-tenant committee for 
Mississippi has selected a sufficient number 
of counties representative of all important 
tenant areas so that not less than five nor 
more than ten tenant families will have to be 
chosen per county during the first year. 
Members of county committees have just 
recently been assembled for training in the 
procedure of selecting potential farm owners 
and approving farms to be purchased. As a 
safeguard against selection of an unprofita- 
ble farm, the tenant’s choice must be ap- 
praised by a qualified land appraiser and 
approved by the county committee. Special 
care is being taken to assure that the farm 
is located in an area which is permanently 
suited to arable agriculture and where the 
necessary governmental services can be 
provided without undue expense. 

There is need for the development of 
criteria or a “yardstick” to be applied to 
tenant families who anticipate farm owner- 
ship. The characteristics of small land owners 
in Washington County are being studied 
with this object in view. Though most of the 
farm land is in large farms or plantations, 
there are more than 400 farms of 80 acres or 
less in size. Most of these small farms have 
been developed from cut-over lands by for- 
mer negro tenants. The study is expected to 
reveal certain characteristics common to 
most of these families. These findings may 
supply the criteria needed for determining 
whether other tenant families have the 
necessary requirements essential to farm 
ownership. 

A few favorable aspects of the Bankhead- 
Jones Farm Tenant program as recognized 
by leaders are low interest rates, long-time 
amortization plan, technical aid in the selec- 
tion of farms, supervision in planning and 
managing the farm business, variable yearly 
payments (i.e., during good years retire 
large amounts and during lean years, small 
amounts), and making it possible for a com- 
petent person to purchase a good farm with 
a minimum amount of capital. While the 
Federal Government is embarking cautiously 
on this program, hundreds of families are 
carving farms from the undeveloped alluvial 
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cut-over lands. How long they can or will 
retain ownership one cannot know. It is 
safe to assume, however, that, if past trends 
continue, these small farms on fertile alluvial 
lands will gradually be absorbed into large 
farm units using tenant or hired labor. A 
study of the relationship between farm 
tenure and cotton yields shows a direct 
correlation between the number of tenants 
per farm and the yield of cotton per acre, as 
well as the proportion of farm land in cotton. 
In other words, as the per-acre yield of 
cotton and the proportion of farm land in 
cotton increases, there is a corresponding 
increase in the size of farms and number of 
tenants per farm. 


The sentiment of thinking people in 
Mississippi is no doubt best expressed by 
E. H. White, State Director, Cooperative 
Extension Work for Mississippi, in a recent 
speech in which he said: “Those tenant 
farmers who show ability should be aided in 
owning their own farms. As in any other 
business, however, there are people who 
work better under supervision. These should 
remain tenants, but should be guided and 
helped to improve their living conditions 
and their education, and to become a part of 
their community life.” 

C. O. HENDERSON 
Land Planning Specialist 
for Mississippi 


Tenancy—a Major Factor in Soil Conservation 


HREE important measures were en- 

acted by the Oklahoma Legislature in 
1937: the bill creating the Oklahoma Plan- 
ning and Resources Board;! the bill author- 
izing the formation of soil conservation dis- 
tricts;? and the bill to improve landlord and 
tenant relationships.* The relation between 
the first two bills is clear; not so readily 
perceived, perhaps, but quite as fundamental 
is the relation of the third bill to the other 
two. To illustrate the relation, it is necessary 
only to ask: How can grosion be prevented 
and soil conserved (both long-time programs) 
if the majority of the farmers are tenants 
who are in the habit of seeking a new farm 
every year? It is pertinent, therefore, to 
examine very briefly the facts concerning 
type of farming, tenure situation, and soil 
conservation in Oklahoma for the light they 
may throw upon these proposals for im- 
proving agricultural conditions in the State. 


Erosion Control vs. Profitable Farming 


Present Oklahoma farming systems may 
be readily described. Five crops—wheat, 
cotton, corn, oats, and kafirs—occupy about 
go% of the crop land of the State and all are 
rather highly soil depleting. The State’s 


1S. B. 107. From the point of view of the problems 
discussed here, the agricultural planning sections of this 
bill are most important. 

2S. B. 208. The Oklahoma act is modelled after the 
standard act described elsewhere in this Department. 

*S. B. 272. 

4In Oklahoma % of the farmers are tenants and 
about % of them move annually. (Okla. Exper. Sta. 
Bulletin, No. 195.) 


competitive advantage is apparently in the 
production of wheat and cotton as cash 
crops. For example, a study in the northwest 
wheat section in- 1935 showed that live stock 
specialty farms received an average net 
return of $.27 per hour for 3,820 hours of 
man labor as compared with $1.32 per hour 
for 2,085 hours on the crop specialty farms. 
Another study in 1933 in the central rough 
and eroded section of the State showed that 
the average labor income® on share-tenant 
operated farms exceeded the labor income 
on the owner-operated farms by $304 per 
year. Other important observations from the 
study were that on the average the share 
tenants had the largest acreage of land in 
cotton, milked the fewest cows, had the 
smallest acreage of land terraced, and a not 
significantly larger acreage of land in farms 
or in crops.’ Other economic studies made 
thus far, though few in number, indicate very 
similar results. 

Thus it appears that, although physical 
means of conserving the soil are known, they 
do not coincide with what seem to be the 
most remunerative systems of farming. The 
major farm enterprises of the State are soil 
depleting in character. The land tenure 
system is the result of years of adjustment 
to Oklahoma conditions, and likewise tends 


5 The term “labor income” represents that amount of 
the total farm income which is assigned as wages for 
labor and management. 

6 Peter Nelson, “Man Labor Requirements on Gar- 
field County Farms,” Current Farm Economics, Okla. 
Agr. Exper. Sta., Vol. 9, No. 6, p. 142; see also Vol. 10, 
No. 4, p. 179: 
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to encourage rather than discourage soil 
depletion. 


The Tenure Situation and Its Background 


Because of topographical and climatic 
differences it is desirable to describe separ- 
ately the evolution of agriculture in eastern 
and in western parts of the State. Historical 
and statistical information on agriculture in 
Oklahoma is extremely meagre for years 
prior to 1900; nevertheless it appears that in 
many parts of the eastern section, occupied 
by the five civilized tribes and such white 
squatters as managed to become somewhat 
anchored, crop production assumed a domi- 
nant place even before the Civil War. Un- 
doubtedly some holdings along the Arkansas 
River not far from the present town of 
Muskogee and also on the southeastern Red 
River bottom were early occupied and oper- 
ated through use of slave labor. However, 
small self-sufficing units were also operated 
in these areas and later, as in the old south- 
ern cotton states, it was not a difficult ste 
to change from pre-Civil War tenure to ee, 
farms operated by tenants having compara- 
tively little capital of their own.’ This con- 
clusion is supported by the fact that in 1g00 
the seven central counties east of a north- 
south line through the State at approxi- 
mately the location of the present Oklahoma 
City, combined with the then Indian Terri- 
tory, reported 63.7% of their farmers as 
tenants. This part of the State probably 
reached the saturation point in tenancy 
about 1910, because since that date, al- 
though the proportion has fluctuated up and 
down, there has been a net decrease in the 
percentage of tenancy. Since at present the 
prevailing size of farm unit is extremely 
small and it has been recommended that 
farmers in certain parts of the area be re- 
settled elsewhere, it may be concluded that 
this area has reached a point of super-satura- 
tion in agricultural population. In 1935 
tenancy ranged from about 50 to 73% in the 
various type-of-farming areas in the eastern 
part of the State. The lowest percentage 
ae to be on the more rough and broken 

and.8 


7Gittinger, Roy, “The Formation of the State of 
Oklahoma,” pp. 77-78; the “Daily Oklahoman,” De- 
cember 26, 1937, §D; Boyer, Phillip B., “Economic and 
Social History of the Pecan Creek Watershed,” Pre- 
liminary Progress Report, January, 1938. 

5 Nelson, Peter, “Land Tenure Problems in Okla- 


The development in the western half of 
the State has been somewhat different from 
that in the east. Prior to 1889 this region was 
largely devoted to grazing. Following that 
date, except for a few isolated areas, cattle 
grazing as a dominant practice disappeared 
rapidly with each successive major settle- 
ment “run.” Wheat and cotton production 
soon became major farm enterprises. Owner- 
ship was the prevailing type of tenure. Only 
13.5% of the farms were operated by tenants 
in om However, even in the western part 
of the State tenancy increased consistently 
until 1930. This was doubtless often attrib- 
utable to the retirement of original home- 
steaders, who in many cases rented the farm 
to a near relative, as indicated by the high 
proportion of tenants related to landlords in 
this section of the State. Since 1930 a slight 
decrease in tenancy has occurred in the 
cotton areas of the southwest. Farm units in 
the western section of the State, in contrast 
to those in the eastern areas, have increased 
in size, while power machinery has been 
brought into common use. The land tenure 
problems in the west are rather widely dif- 
ferent in some respects from those of the 
eastern areas. 

The 1935 United States farm census 
classifies Oklahoma farmers according to 
tenure as 27.6% owner operators, 10.8% 
part-owners, .4% managers, and 61.2% 
tenants. More than 85% of the tenants (in- 
cluding share croppers) pay a share of the 
crops as rent, and generally operate under 
an annual agreement, a combination which 
does not tend to promote systems of farming 
that conserve the land.° 

Thus the conservation problem in Okla- 
homa is complicated by the fact that the 
physical, ‘ickelesh and economic factors 
which determine the types of farming oper- 
ate in somewhat discordant relationships. 
Particularly is there conflict between the 
practices most adapted to the present con- 
ception of a permanent agriculture and those 
permitting the maximum current farm re- 
turns. The solution doubtless involves a 
compromise which will harmonize these 


homa,” Current Farm Economics, Okla. Agr. Exper. 
Sta., Vol. 10, No. 4, p. 74, August, 1937. 

® For discussion on various aspects of the present situ- 
ation of farming in Oklahoma the reader is referred to 
Current Farm Economics, Vol. 9, No. 1, pp. 3-15; No. 6, 
pp. 142-147; Vol. 10, No. 4, pp. 74-83; Okla. Agr. 
Exper. Sta. Bulletin, Nos. 198 and 208, 
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discordant relationships at some point where 
physical conservation measures, although 
somewhat less than the optimum from a 
physical point of view, will enlist the interest 
of present farm operators. Adjustments of 
the general scheme of tenure so that farming 
practices which not only improve the busi- 
ness relationships between landiords and 
tenants but also encourage conservation of 
land resources are imperative. 


Remedial Action on the Tenancy Problem 


The tenant problem did not burst sud- 
denly upon public consciousness. For years 
the Extension Service of the Agricultural 
and Mechanical College has sought to en- 
lighten farmers generally regarding the evils 
of the prevailing tenure systems and to sug- 
gest some corrective measures. The Depart- 
ment of Agricultural Economics of the same 
institution also has discussed tenure prob- 
lems in its bi-monthly publication, Current 
Farm Economics. Farmers’ organizations not 
only have discussed these problems but 
also have campaigned for remedial legisla- 
tion. The Farmer-Stockman, a farm paper, 
has prepared and distributed contract 
forms. Thus considerable effort has been 
directed toward improvement of landlord- 
tenant business relations for a comparatively 
long period of time. Finally, came the Re- 
settlement, Rural Rehabilitation, Agricul- 
tural Adjustment Administration, and Soil 
Conservation Services, respectively, to find 
the tenure problem a hindrance to the prog- 
ress of many aspects of their work. 

These various efforts toward recognition 
and possible solution of the tenure problem 
culminated in a “Farm Tenantry Confer- 
ence,” called by Governor E. W. Marland, 
to meet at Oklahoma City in October, 1936. 
Representatives from the larger educational 
institutions of the State, federal agencies, 
farmers’ organizations, real estate agencies, 
banks, newspapers, and others interested in 
the tenure problem were invited to partici- 
pate. The Governor’s purpose in calling the 
conference, according to his own statement, 
was to secure contributions toward the 
completion of a study the State Planning 
Board had under way on the problems of 
land use and farm tenancy. He hoped that 
the conference discussion would clarify the 


10 Proceedings, Farm Land Tenantry Conference, 
State Capitol, Oklahoma City, October 22, 1936, p. 6. 


tenancy situation sufficiently to make a 
summary of the results useful as a guide for 
future action both in the matter of legisla- 
tion and further study.!° 

At this conference the Governor appointed 
a committee representing the various farm 
groups with President Henry G. Bennett of 
the Oklahoma Agricultural and Mechanical 
College as chairman to continue the study 
of the tenancy problem. This committee 
played an important part in framing the 
Farm Landlord and Tenant Relationship 
bill."! The writer considers enactment of this 
bill into law in the spring of 1937 a timely 
and constructive action by the Legislature. 
This act opens a path toward improvement 
of the farm tenure problem in Oklahoma. 
Its declared purpose is “to promote, foster 
and encourage a closer relationship and a 
better understanding among landlords and 
tenants and improve the tenant situation in 
the State of Oklahoma.” 

Section 4 of the act provides for the crea- 
tion of the “Oklahoma Farm and Landlord 
and Tenant Relationship Department,” 
whose duty it is to carry out the provisions 
and declared purpose of the act. The mem- 
bers of this department are selected by the 
Director of the Extension Service of Okla- 
homa Agricultural and Mechanical College, 
with the approval of the President of the 
College and the State Board of Agriculture. 

This section of the act also prescribes in 
broad outline how the landlord-tenant situa- 
tion of the State is to be improved: 

“(a) The preparation of equitable rental contracts 
between landlords and tenants, 

“(b) To inaugurate an educational program under- 
taking to convince both landlords and tenants of the 
advantages to be obtained by both from long term con- 
tracts, 

“(c) To conduct meetings of landlords and tenants 
in order that a better understanding may be obtained 
between landlords and tenants; 

“(d) To assist landlords and tenants in taking ad- 
vantage of existing farm organizations, associations, 
and cooperatives; and to organize them whenever 
needed for their mutual benefit, giving due considera- 
tion to other classes, et cetera; 

*““(e) To work out a basis for arbitration of all dif- 
ferences between Jandlords and tenants.” 

The bill provided a budget for the bien- 
nium July 1, 1937 to June 30, 1939. The 
supervisor, with previous experience as 
county agent, extension economist, and as 


1S, L. 1937, c. 53 
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Regional Chief of the Tenant Security Sec- 
tion of the Resettlement Administration, 
and two assistants with previous county 
agent experience were employed in August 
and haye been at work on the-problem since 
that time. 


College Aids in Solution of Problem 


Shortly after the bill became law the 
President of Oklahoma Agricultural and 
Mechanical College appointed a committee, 
including the Director of Extension, the 
Assistant Director of Extension, the Direc- 
tor of the Experiment Station, the depart- 
ment heads in Sociology and Rural Life and 
Agricultural Economics, and the Extension 
Farm Management Specialist, to outline the 
general program to be followed. This com- 
mittee made a brief survey of the problem. 
It soon became evident that lack of available 
information made it as much a problem in 
research as extension. Thereupon the Direc- 
tor of the Experiment Station provided for 
and authorized the appointment of one full- 
time research analyst in rural sociology and 
one in agricultural economics. These workers 
will work in close cooperation with the staff 
in the Farm Landlord and Tenant Depart- 
ment. 

When the supervisor and his assistants 
were appointed they, with the aid of the 
above named committee, outlined a course 
of action from which the following brief 
statement is taken: 


1. The supervisor and his assistants are 
to spend three to six months, depending upon 
the time required, to make a reconnaissance 
survey: (a) to acquaint themselves with the 
practical aspects of the problem from area 
to area; and (b) to secure certain general 
information that they can summarize, study, 
and perhaps use as a guide until more de- 
tailed results from research can be made 
available. 

2. When this general survey is completed, 
a “short-course” on landlord-tenant prob- 
lems is to be held for the benefit of the men 
working on the problem. 

3. The steps to follow are expected to be 
suggested with the completion of the first 
two phases of the outline. In other words, the 
policy of the committee is to allow the work 
to move along as slowly and deliberately as ° 
is necessary to do it efficiently and effec- 
tively. 

To date, mid-January, 1938, the survey 
has not been completed. No results can 
therefore be reported. It should be stated, 
however, that a progress report made at a 
meeting of the committee in early December, 
1937 disclosed that results from the work 
were measuring up to the fullest expectations 
of the committee. 

PETER NELSON 
Acting Head, Department 
of Agricultural Economics, 
Oklahoma Agricultural 
and Mechanical College 


Districts for Soil Conservation 


" HE United States is experiencing one 
of the most important economic and 
social developments of its 161 years. The 
people are becoming conscious of the need 
for conservation of our natural resources— 
particularly the farm land areas... . 
“During the last year farmers have been 
gradually building the machinery for the 
most effective conservation program ever 
developed in any country.’ Since early 
March, 1937 nearly half of the States have 
enacted laws providing for creation of soil 
conservation districts.” 
_ Enactment of these laws would have been 
impossible a hundred years ago, for our 


1 Under Secretary M. L. Wilson in The Agricultural 
Situation, September 1, 1937; Vol. 21, No. 9, p. 9. 
_ * Soil conservation districts laws have been enacted 
in Arkansas, Colorado, Florida, Georgia, Illinois, In- 


grandparents tilled the land firm in the con- 
viction that they alone were sole owners of 
the soil. Today, however, our attitudes ap- 
pear to be changing. More and more farmers 
are beginning to realize that society and the 
farmer have a mutual interest in the land. 
Its productivity is their joint responsibility; 
its destruction their mutual loss. To accept 
their responsibility, society and the individ- 
ual farmer are now joining hands as part- 
ners. 

In the past, society and the farmer were 
unable to enter fully and freely into such a 
partnership. The mechanism for doing so 
was lacking. But today, through enactment 


diana, Kansas, Maryland, Michigan, Minnesota, 
Nebraska, Nevada, New Jersey, New Mexico, North 
Carolina, North Dakota, Oklahoma, Pennsylvania, 
South Carolina, South Dakota, Utah, and Wisconsin. 
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of soil conservation districts laws in 22 
states, the avenue toward extensive coopera- 
tion in the prevention and control of soil 
erosion has been opened. By joining in such 
an enterprise, it becomes the duty of society 
to assist farmers in making the best use of 
their lands, and it becomes the responsibility 
of farmers to conserve the soil and its fertilit 
in the interest of society. Only through suc 
cooperation can we expect posterity to in- 
herit fertile fields and forests rather than 
eroded slopes and barren plains. 


Provisions of the Soil Conservation 
Districts Laws 


The soil conservation districts laws en- 
acted in 22 states have been patterned, for 
the most part, after the Standard State Soil 
Conservation Districts Law which was pre- 
pared by the Department of Agriculture in 
1936 at the request of a number of states and 
submitted to them as a suggestion of what 
might constitute appropriate legislation on 
this subject. These new districts laws are 
enabling acts which permit farmer groups to 
form soil conservation districts for preven- 
tion and control of erosion. When created, 
the district becomes a governmental sub- 
division of the state, comparable to a county 
or municipality, but actual formation of a 
district rests with the farmers themselves. 

Nothing in the laws makes it mandatory 
for a state to divide into soil conservation 
districts. The new legislation simply makes 
it legally possible for districts to be formed 
when they are requested by farmers and 
when their need is apparent. 

Two types of powers are granted to dis- 
tricts. After a district is created and a cer- 
tificate of organization has been issued by 
the state, the farmers then have authority, 
in the name of the district, (1) to assist 
farmers in adopting and carrying out appro- 
priate measures and practices for control and 
prevention of soil erosion and for conserva- 
tion of soil and soil resources, and (2) to 

revent local misuse of land by enacting 
abel regulations. Under the first set of 
powers the supervisors of a district are per- 
mitted to assist farmers of the district in 
adopting and establishing appropriate meas- 
ures and practices for prevention and con- 
trol of soil erosion, such as contour cultiva- 
tion, strip cropping, terracing, and contour 
furrowing or ridging of pastures. They may 
enter into contracts with farmers and give 


them such financial and other assistance as 
is available. They may acquire lands for 
retirement from cultivation and for other 
erosion-control purposes, and they may 
make loans and gifts to farmers in the form 
of equipment, machinery, seed, etc. 

The second set of powers permits the su- 
pervisors of a district to formulate ordi- 
nances prescribing land-use regulations for 
that area whenever they feel such action is 
desirable. These proposed land-use regula- 
tions may not be enacted into law, however, 
until they have been approved by referen- 
dum vote of the farmers of the district. 
Regulations need not be enacted as soon as 
a district is organized, and it is entirely possi- 
ble that a district may function indefinitely 
without a single land-use regulation. Never- 
theless, through this set of powers a district 
may protect the efforts of the majority 
against the indifference of a small minority 
which, because of a lack of interest or some 
other reason, fails to cooperate in the dis- 
trict-wide program. 

One or more regulations may be adopted 
in a district. A few examples will illustrate 
the nature and scope of such regulations. 
A district in a wind blown area may enact 
an ordinance requiring contour listing of all 
land that is blowing and is a hazard tc other 
lands. A district in the central or northern 
Great Plains may require the strip farming 
of all fields exceeding a certain size and slope 
as a measure to conserve moisture and pre- 
vent severe wind erosion. In more humid 
areas, an ordinance may require construction 
of terraces or diversion ditches to protect 
lower or adjacent lands from washing and 
gullying. 

The administrative affairs of a district, 
according to a majority of the laws whick 
have been enacted, will be handled by a 
board of five supervisors. Two will be ap- 
pointed by a state soil conservation com- 
mittee created in the respective states, and 
three will be elected by the farmers of the 
district. Each district will be an independent 
unit of government, a subdivision of the 
state, and not subject to the control of the 
state soil conservation committee, or any 
agency, once the boundaries of the district 
are determined and operations started. 

The functions of the state soil conserva- 
tion committee, which also is created by the 
districts law, are to make the legal and tech- 
nical determinations necessary in the crea- 
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tion of a district; to encourage organization 
of districts and to define their boundaries; 
to bring about an exchange of information 
and experience among the districts in the 
state; and to coordinate the several districts 
programs “‘in so far as this may be done by 
advice and consultation.” 


The Operation of a Soil Conservation 
District 


First of all, a petition must be filed with 
the state soil conservation committee re- 
questing it to establish a district in the area. 
The petition must be signed by at least 25 
land owners or land occupiers, depending 
upon the state statute. “Land occupier,” as 
defined in a number of the laws, includes 
both the owner and the operator, whether 
a person, firm, or corporation. After the 
petition is filed, the state soil conservation 
committee holds a public hearing on the 
need for a soil conservation district in the 
territory. 

The state soil conservation committee, 
guided by the testimony presented at the 
hearing and such other facts and informa- 
tion as may be relevant and available, then 
decides whether a district is needed. If the 
committee determines that there is need for 
a district, it defines the boundaries of the 
proposed district and gives notice of a public 
referendum to determine public sentiment. 

All land occupiers or land owners may 
vote in the referendum, according to the 
procedure and provisions of the state law. If 
a majority of the votes cast are against 
creation of a district, that ends the matter. 
New petitions for a district may not be filed 
with the committee until after the expira- 
tion of a specified period of time. If, how- 
ever, a majority vote is in favor of the crea- 
tion of a district, then in most cases the 
state committee will appoint two supervisors 
for the proposed district. The appointed 
supervisors file with the secretary of state 
an application for a certificate of organiza- 
tion. Upon issuance of the certificate, the 
district comes into being and an election is 
then held to select three more supervisors. 

All the supervisors then study the erosion 
problems of the area and formulate plans 
and procedures whereby the farmers of the 
district may cooperate and aid each other 
In inaugurating farming measures and prac- 
tices which will prevent and control erosion. 
The supervisors may call upon the state 


committee for assistance in formulating the 
district program. The state committee may 
in turn ask state and federal agencies for 
aid and guidance. The supervisors then pro- 
ceed to carry the program into effect, and 
they may purchase equipment as their funds 
permit and the district program demands. 

To clarify further the workings of the 
district, let us carry the assumption farther 
and say that the district has been in opera- 
tion for several years. A substantial majority 
of the farmers have cooperated; the district 
program is being effectuated; but a small 
minority have not cooperated although ero- 
sion on their farms is affecting the land of 
neighbors. Some of the farms belonging to 
the minority are in hilly areas from which 
water and infertile sand and gravel are wash- 
ing down onto fertile lowlands, affecting pro- 
ductivity and use. The supervisors have tried 
to induce this minority to cooperate, but 
they have failed. 

What then can be done to protect the 
lands of the district from destruction caused 
by the non-cooperation of these few indi- 
viduals? Under the first set of powers be- 
stowed upon the district, the supervisors are 
helpless. Erosion control work upon private 
land can be carried on only with the consent 
of the land owner or operator. Therefore, 
they turn to the second type of powers and 
formulate land-use regulations. They sub- 
mit these proposed regulations to the farm- 
ers in the district for their approval or 
rejection. If the vote at the referendum is 
negative, they may not be enacted into law. 
But if a substantial majority of those voting 
favor the measures, the supervisors may 
then enact the proposed regulations into 
laws which become binding upon all land 
occupiers within the district. Possibly a few 
individuals will still refuse to cooperate; 
then the supervisors may petition the local 
courts to order these land occupiers to ob- 
serve the soil conservation ordinances. If 
the court believes the petition is justified, it 
may order that, if the land occupier fails to 
comply with the regulations, the supervisors 
may go on the land of the non-cooperating 
individuals and employ the means and meas- 
ures necessary to bring the land into con- 
formity with the ordinances. The courts 
may also provide that the district supervisors 
shall certify to the court the actual cost of 
such operations and the costs may then be 
assessed against the land. 
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To protect individual farmers in the dis- 
trict against any possible injustices arising 
from application of land-use regulations uni- 
formly over the district, a board of adjust- 
ment is provided in most of the laws. This 
board is authorized, upon application and 
after hearings, to permit exceptions and 
variances from the regulations where appli- 
cation of the strict letter of the law would 
result in “great practical difficulties or un- 
necessary hardship.” In a sense, it is a media- 
tion board between the full application of 
regulations and the rights of the individual. 
Further to safeguard the rights of the indi- 
vidual, most of the laws also provide that 
redress from decisions of the oad of ad- 
justment may be made to the courts. 


Financing the District Program 


Although the soil conservation districts 
are governmental subdivisions of the state, 
unlike counties and municipalities they do 
not have the power to levy taxes or issue 
bonds.’ The soil conservation work that the 


3 Except in Colorado, where districts are authorized 
to levy special assessments against the lands. 

‘ Further discussion of the financing of the district 
program may be found on page 29 of the pamphlet, 
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districts do will be financed in several ways. 
First, the land owner and operator who bene- 
fit directly from erosion-control measures 
may bear a major portion of the expenses 
for carrying the program into effect on their 
lands. They will furnish labor, materials, 
seed, seedlings, etc., as they are able and as 
the application cf the program to their lands 
demands. Secondly, society, as represented 
by local, state, and federal governments, 
may assist the districts. Appropriations may 
be made available to the districts out of 
funds in the state treasury and services, 
funds, and properties may be ccntributed by 
the Federal Government through the De- 
partment of Agriculture or other agencies.‘ 

Surely the action taken by these 22 states 
in providing machinery whereby farmers and 
society may cooperatively bear the burden 
of handing on to generations yet unborn a 
potent, fertile land, heralds a new era in 
American agriculture. 

Davip H. ALitrep 

Section of Cooperative Planning, 
Soil Conservation Service 


“A Standard State Soil Conservation Districts Law,” 
United States Department of Agriculture, Soil Conser- 
vation Service. 
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Another Victory for TVA 


OWER companies operating in the 
Peon. area as the Tennessee Valley 
Authority sought to enjoin the operation of 
the Authority! except in so far as its opera- 
tion of the Wilson Dam facilities had already 
been approved by the Supreme Court in 
Ashwander v. Tennessee Valley Authority, 
297 U.S. 288 (1936). The companies’ prin- 
cipal claim was that the Authority was 
engaged in unlawful competition with them, 
to their damage. This competition, it was 
asserted, was unfair primarily because it was 
carried on by the Federal Government with- 
out constitutional authority. 

The evidence available showed that the 
activities in question consisted of the plan- 
ning, construction, and operation of dams 
and connected facilities on the Tennessee 
River and three tributaries, as part of a 
single system of flood prevention, power 
generation, navigation improvement, and 
munitions manufacture. The dams under 
construction or in operation were with one 
exception above the Wilson Dam; and the 
evidence showed that the water controlled 
by these dams was thus made available for 
use when needed at Muscle Shoals for muni- 
tions manufacture. One dam under con- 
struction below Wilson Dam was in aid of 
navigation. The other dams in question were 
still in the stage of preliminary investiga- 
tion, or consideration by Congress. 

Under these circumstances a three judge 
district court in the Eastern District of 
Tennessee unanimously denied the injunc- 
tion requested. Their opinion was written 
by Circuit Judge Allen. 

The Court found no evidence of “con- 
spiracy or fraud or malice or coercion,” in 


1 Tennessee Electric Power Company vo. Tennessee 
Valley Authority, Equity No. 228, District Court of the 
United States for the Eastern District of Tennessee 
(January 21, 1938). 


the language of the Supreme Court. The 
only other ground for a complaint of unfair 
competition was excess of constitutional 
authority, and the Court considered the 
authority for the construction and operation 
of the dams in question. It has just been 
held that a power company has no standing 
to complain of authorized municipal com- 
petition on the supposed ground that federal 
loans and grants in aid of municipal con- 
struction were unconstitutional (/4/abama 
Power Company v. Ickes, 58 S. Ct. 300 
(1938)). While the opinion may be read 
differently, some of its language suggested 
that the complainants’ case against the 
Tennessee Valley Authority might depend 
on whether the Authority was given its 
power by a constitutional act of Congress. 
In view of the evidence, the relation of all 
the projects in question to navigation and 
defense was such as to make their authoriza- 
tion constitutional under previous decisions 
of the Supreme Court (Arizona v. California, 
283 U.S. 423 (1931); Ashwander v. Tennessee 
Valley Authority, 297 U.S. 288 (1936)). The 
District Court so held. There are suggestions 
in the opinion that the conservation of life, 
soil, and enterprise by flood control, and the 
conservation and use of the natural resource 
of water-power are, like navigation and 
defense, legitimate objects of federal activity 
and finance. These suggestions find some 
justification in the recently renewed recog- 
nition of the power to control expenditure 
given Congress by Article I, section 8 of the 
Constitution (4/abama Power Company v. 
Ickes, 58 S. Ct. 300 (1938)). The present 
decision shows, finally, the influence of recent 
decisions of the Supreme Court, by which it 
confined itself closely to its judicial function. 
Matcoim SHARP 
Associate Professor of Law, 
University of Chicago Law School 


The Current Recession as Reflected in 
Wisconsin Kilowatt-Hour Sales 


Sh peak in industrial production, as 
measured by the Federal Reserve 
Board’s index of production (manufacturing) 
was reached in December, 1936. The De- 


cember index of 121 was slightly above the 
1929 figure of 119. The trend of this index for 
1937 is shown below. The index was rela- 
tively stable in the first eight months of 1937 
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TaBLeE I. CompaRISON OF TRENDS AND CHANGES IN KiLowatrt-Hour SALEs, 


BY CLASSES OF SERVICE 


in WISCONSIN, 1929-1937* 








Kilowatt Hours Sold by Classes (in thousands) 





Year Residential Rural 
Service Service 


Commercial and | Commercial and Total 
Industrial Lighting} Industrial Power ota 





1929 199,216 17,497 
1930 219,844 23,768 
1931 231,676 28 ,606 
1932 235,801 28,831 
1933 231,099 26, 560 
1934 261 ,602 28,757 
1935 312,825 33,191 
1936 336,445 36,584 
1937 387,532 48,060 











201 , 372 goo, 526 1,318,611 
218, 506 833,497 1,295,615 
224,466 709 225 1,193,973 
194,857 536,463 995,952 
177,408 564,822 999,889 
196,341 651,920 1,138,620 
220,627 720, 536 1,287,179 
248 , 801 896,819 1,518,649 
294,484 985,475 1,715,551 











* Data from Statistical Reports, Wisconsin Public Service Commission. These represent sales of eight large electric utilities (87% of total 


Wisconsin sales). 


but dropped off rapidly toward the end of 
the year. The dates from September to 
December, 1937 was one of the most severe 
on record, considering the shortness of the 
time interval. 

An industrial decline such as we are now 
experiencing does not affect all classes of 
electric service equally or at the same time. 
The data shown in Table I illustrate the 
lagging effect. If the lag is considered as the 
year in which the sales of each class of serv- 
ice fall below the previous year’s total, then 
the sequence is as follows: 


a. Industrial power sales fall off first, and 
por quite rapidly (see 1929-1932, Table 


b. Commercial lighting sales lag one to 
two years behind industrial power, although 
the rate of increase during these years is 
slowed up considerably (see 1929-1933; note 
low point in 1933). 

c. Rural and residential sales lag three to 
four years behind industrial power with the 
rate of increase also being affected. These 
two classes are quite similar. The business 
cycle has the least effect on these classes of 
service. A short period of business depression 
with rapid recovery would apparently not 
be reflected in these classes of service except 
in slowing up the rate of increase. 


The relative stability and consequent im- 
portance of residential and rural sales to 
electric utilities are apparent. The following 
distribution shows the relative weights of 
each class of service in Wisconsin and also 
explains why government and miscellaneous 
sales are not shown in the data presented, the 


latter class not being of sufficient impor- 
tance: 








Relative Importance of 
Various Classes of Serv- 
ice in Percent, 1936* 


Reve- | Kwhs. | Cus- 
nues | Sold | tomers 


Classes of Service 








Residential 34-3%| 20.3%] 76.8% 
6 2.4 yee 


5 

Commercial and Industrial 
Lighting 22.2 | 14.8 | 12.4 
Commercial and Industrial 
31.8 | 56.9 3.6 


6.1 5.6 _ 


Government and Miscellane- 














Sales to Ultimate Consumers|100.0%| 100.0%] 100.0% 





_ * From Statistical Report, 1936, Wisconsin Public Service Com- 
mission. 

The above table also indicates what the 
effect on revenue would be of a change in 
kilowatt-hour sales for a particular class of 
service. No revenues are shown in the 
tables. 

The downward trend in the latter part of 
1937 is reflected in the kilowatt-hour sales to 
industrial customers shown in Table II. 
Power sales followed the Federal Reserve 
Board index fairly well. The slackening in 
the rate of increase was clearly evident in 
the middle of 1937. The percentage increases 
over the previous year further illustrate 
this point. 

The data in Table III are presented to 
show that the recession, as anticipated, has 
not as yet been reflected appreciably in com- 
mercial, rural, and residential sales. 

The percentage increases for the year 1937 
shown in Table II for industrial power and 
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TaBLeE II. TREND In FRB INpDEx or PropucTion CoMPARED WITH COMMERICAL 
AND INDUSTRIAL PowER SALEs IN WIsconsIN* 





Commercial and Industrial Power Sales 


FRB Index 





Kwhs. Sold (in thousands) 


Production 
(Mfg.); 
1923-1925 


Increase over Same 
Month in Previous Year 





1935 1936 


1937 1936 — |sree 





54,888 
53,106 
55,062 
58,466 
59,086 
58,835 
59,997 
64,246 
61,414 
68 , 827 
64,016 
62,593 


65,826 
66,570 
67,644 
70,352 
69,551 
735957 
76,489 
79,873 
79,295 
83,469 
80,478 
83,315 


January 
February 





11§ 
116 
117 
118 
118 
114 
114 
118 


19.9% 
25.4 
22.9 
q6.9 
17.7 
25.7 
27.5 
24.3 
29.1 IIo 
21.3 ; 100 
25.7 F 85 
33-1 : 80 


78 , 809 
81,093 
86,047 
84,849 
82, S01 
83,623 
85,322 
88,354 
87,052 
83,163 
74,512 
70,150 


19.7% 
21.8 
27.2 


20.6 
18.6 











| 720, 536 896,819 











985,475 24.5% 109 





* These represent sales of eight large Wisconsin utilities (87% of total Wisconsin sales). 


in Table III for residential, rural, and com- 
mercial classes are compared below with the 
Edison Electric Institute figures for the en- 
tire United States:! 





United States 


Wisconsin Total 





12.9% 

24.4 

17.9 
8.2 


15.2% 

31.3 

18.4 
9-9 


Residential service 
Rural service 
Commercial lighting 
Industrial power 








13.0% 11.4% 








Although these percentage increase figures 
for the nation are only preliminary, they are 
adequate for comparative purposes and to 
show trends. In 1937, for all types of use 
combined, Wisconsin kilowatt-hour sales 
increased 13.0% over 1936, as compared 
with an increase in national consumption 
of 11.4%. 

Wisconsin sales increased at a more rapid 
rate than total United States sales in all 
classes, the margin in rural sales being un- 


1 Electrical World, Jan. 15, 1938. 


TaB_eE III. TREND 1n RESIDENTIAL, RurRAL, AND COMMERCIAL 
LicuT1nc Sates In WIsconsIN, 1937* 





(in thousands) 


Kwhs. Sold—1937 by Months 


Percent Increase over Same Month 
in Previous Year 





Residential Rural 


Commercial 
and Industrial 


Commercial 
and Industrial 
Lighting 


Residential Rural 


Lighting 





3,851 
3,582 
3,381 
3,402 


36,578 
34,239 
30, 887 
30,351 
29,193 
29,079 
29,156 
29,263 
31,338 
33,596 
36,110 
373742 


end 
ebruary 


March 


28.4% 
38.7 
18.8 
21.6 
31.2 
27.0 
30.2 
32.9 
38.4 
35.8 
36.0 
35.6 


13.7% 
12.3 
10.5 
16.0 
¥6.§ 
16.4 
17.1 
19.7 
16.6 
16.1 
16.4 
14.6 


26 , 352 
24,119 
23,148 
235450 
22,683 
22,469 
22,481 
22,494 
24,265 
25,469 
27,934 
29,620 


15.4% 
16.6 


18.4 
20.1 
17.9 
19.3 
19.7 
19.3 
15.9 
20.7 
19.4 
16.9 














387,532 


294,484 


18.4% 











15.2% 31.3% 





* These represent sales of eight large Wisconsin utilities (87% of total Wisconsin sales). 
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usually favorable. 

The analogy between 1937 and 1929 is 
interesting at this time from a statistical 
point of view. It is at least probable that, if 
the present downward trend of the cycle 
carries through 1938, the same sequence of 
trend in kilowatt-hour sales will follow as 
shown for 1929-1933. However, a longer 
period of recession or depression must be 
felt to bring residential and rural sales below 
the 1937 level. 


A factor to be considered, however, is the 
increased saturation of electric appliances 
since the 1929~1933 period which may tend 
to cause greater fluctuations in residential 
or farm sales during periods of reduced in- 
come than were experienced previously. 


WituiaM H. Evans 


Funior Statistician, 
Wisconsin Public Service 
Commission 


A Judicial Veto in Wisconsin 


ISCONSIN’S latest legislative attempt 

to promote public and cooperative 
ownership of power was severely jolted 
when the State Supreme Court invalidated 
the Wisconsin Development Authority Act.! 
This Act was passed in June, 1937.” It 
authorized a private, non-stock, member- 
ship corporation to use an appropriation of 
state funds for promoting public ownership 
of power by municipalities, power districts, 
and cooperative associations. The Act had 
been upheld by Judge Alvin C. Reis of the 
Circuit Court but the Supreme Court re- 
versed this ruling by unanimous vote in a 
sweeping, and possibly far-reaching, deci- 
sion, holding the Act te be an unconstitu- 
tional delegation of governmental powers. 
It has been reperted that the ccurt will be 
petitioned to reconsider its decision. 

The chief functions of the WDA (locally 
termed the “little TVA”) may be sum- 
marized: 

1. To promote or encourage municipal 
power districts and cooperative associations; 

2. To promote or encourage acquisition, 
ownership, construction, operation or man- 
agement of power plants and facilities by 
cooperative associations, municipalities, or 
power districts; 

3. To survey and plan the economical 
development, use and conservation of power 
and water resources; 

4. To collect and disseminate information 
and engage in research, planning, and edu- 


1 State of Wisconsin ex rel. Wisconsin Development 
Authority v. Dammann,_— Wis. —, January 11, 1938. 

* Laws 1937, c. 334. 

3 Wis. Const., Art. VIII, Sec. 10. 

* In the initial vote on final passage, only 15 members 
of the Senate were present, the others having “walked 


cational activities, and to cooperate with 
the Federal Government in executing the 
above functions. 

At the same time the WDA was “not to 
use or expend any of the funds appropriated 
to it by the State for any activities or func- 
tions which would be repugnant to the Con- 
stitution of the State, if carried on by the 
State.” The State Constitution prohibits use 
of public funds for works of internal im- 
provement.’ The WDA was required to re- 
port annually to the governor its activities 
with use of state funds, the expenditure of 
which was to be kept separate, subject to 
audit by the Secretary of State. 

Clearly the Act was intended to give to 
publicly owned power projects encourage- 
ment and assistance similar to that afforded 
privately owned power companies by affili- 
ated servicing corporations. In this respect 
it merely sought to balance the scales. It 
represented an ingenious effort to equalize 
the time-worn controversy between advo- 
one of public and private ownership in this 

eld. 

Although the Court held that the Act was 
validly passed,‘ it condemned the delegation 
of powers as unconstitutional. In the Court’s 
opinion, no public officer supervised the 
execution of the WDA’s functions. No ade- 
quate standard was set forth controlling the 
discretion of the WDA in administering its 
functions. A private corporation may not 
hold public office or exercise the duties or 
functions thereof. In brief, The court said: 


out” to obstruct passage by preventing the quorum 
necessary to pass an appropriation measure. This vote 
was reconsidered before being messaged to the Assembly 
and thereafter the bill was passed with the necessary 
quorum present. The Court held that the Act was duly 
and validly enacted. 
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“the project contemplated by the act is an administra- 
tive function requiring the exercise of sovereign govern- 
mental powers. Such powers may legally be exerted 
only by officials duly commissioned for that purpose. 
The constitution does not contemplate that essential 
governmental power or authority may be exercised by 
a corporate agency whose members are not duly com- 
missioned officers.” 


Other constitutional questions raised in the 
appeal were sidestepped. 

Unfortunately the sweeping character of 
the language of the opinion raises doubts as 
to the validity of other state aids which, not 
involving the fierce controversies of public 


ownership, have hitherto been unchallenged. 
Rumors abound that even such worthy 
organizations as the State Historical Society 
will be denied state assistance as a result of 
the decision. It seems clear that the WDA’s 
sister organization, the Wisconsin Agricul- 
tural Authority, was beheaded at the same 
time. With these results, charges of judicial 
legislation may be expected, if not currently, 
then in the political campaigns next autumn. 
E. W. Morenouse 
Director, Division of Rates 
and Research, Public Service 
Commission of Wisconsin 


Chronology of Two ‘“‘Old-Age’’ Rate Controversies 


A. New York Telephone Cases 


“€\LD-AGE” rate cases of the nation are 

exemplified in the extreme by the 
New York Telephone Company investiga- 
tions and litigations,! and the earlier New 
York gas cases. Late in 1913 the Foley 
Committee and the Second District of the 
Public Service Commission began investi- 
gations of the New York Telephone Com- 
pany’s rates. The Committee submitted its 
report on February 26, 1915*—meanwhile, a 
temporary reduction of 10% in all measured- 
rate service had been obtained—which re- 
sulted on March 30, 1915 in a compromise on 
the rate-base and a reduction of rates.‘ For 
the next three years there was no rate con- 
troversy because of an agreement to abide 
by the rates fixed March 30, 1915 for a three- 
year period, and because the Company was 
operated by the Federal Government from 
August I, 1918 to July 31, 1919. 

Because of many complaints the Commis- 
sion started a rate investigation for New 
York City on August 19, 1919. But after a 
few hearings (the hearings ended September 


1 Other comments on this series of cases: John Bauer, 
“An Example of Futility in Present Methods of Public 
Utility Regulation,” 15 American Economic Review 586 
(1925); N.Y. Pub. Serv. Com., Report of Commission on 
Revision of Public Service Commission Law, v. 1, 1930, 
pp. 263-5; Mr. Justice Brandeis’ concurring opinion in 
St. Foseph Stock Yards Co. v. U.S., 298 U.S. 38 (1936); 
Felix Frankfurter, The Public and Its Government (New 
Haven: Yale University Press, 1930), pp. 96-106. 

* F. K. Beutel, ‘“‘Due Process in Valuation of Local 
Utilities,” 13 Minnesota Law Review 409 (April, 1929). 

5 Legislative Document (1915), No. 49. 

‘N.Y. Tel. Co., 9 Annual Report, N.Y. Pub. Serv. 
Com., 2d Dist., p. 218. 

5 N.Y. Tel. Co., 13 Annual Report, N.Y. Pub. Serv. 
Com., 2d Dist., p. 461. 


14) the Commission accepted on September 
16 the Company’s offer of an 8% reduction 
(effective October 1, 1919) in New York 
City local-exchange rates. 

Where rates had not been fixed by the 
Commission—they had been fixed for New 
York City—statutes permitted a company 
to change rates by filing a new tariff with 
the Commission. Consequently, the Com- 
pany instituted local-service increases in 
rates outside New York City in December, 
1919 and September, 1920; thus the Buffalo 
and Syracuse cases were instituted.® After 
it had ordered a state-wide rather than local 
inquiry, the Commission decided late in 1921 
not to alter the then existing Syracuse and 
Buffalo rates.” The state-wide investigation 
was started November 10, 1921.8 

Before the state-wide investigation began, 
however, the Company on August 20, 1920° 
petitioned for a $16,000,000 annual increase 
in revenue from New York City. The hear- 
ings on this petition began October 18, 1920. 
Before the Legislature removed it from 
office!” and because the Company had incur- 


red an annual wage increase of $11,000,000, 


6 14 Annual Report, N.Y. Pub. Serv. Com., 2d Dist., 
1920, v. 1, pp. 79-80. Nearly every municipality ques- 
tioned the increases and the Commission received about 
200 complaints against these rate increases. 

7 Stone v. N.Y. Tel. Co., P.U.R. 1921 D 763 (Aug. 4, 
1921); there was a rehearing of this Syracuse case in 
Stone v. N.Y. Tel. Co., 1 Annual Report, N.Y. Pub. Serv. 
Com., vol. 1, p. 456 (Nov. 30, 1921). A slight reduction 
of Buffalo rates was ordered in Buck o. N.Y. Tel. Co., 
P.U.R. 1921 E 798 (Oct. 27, 1921). 

8 Re N.Y. Tel. Co., P.U.R. 1922 A 32. 

9 N.Y. Pub. Serv. Com., supra, n. 1, p. 264. August 
25, 1920 is given as the date in 14 Annual Report, N.Y. 
Pub. Serv. Com., 2d Dist., p. 80. 

10 Laws of 1921, c. 134, §4, enacted March 30, 1921. 
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the Second District cf the Commission per- 
mitted in New York City a temporary sur- 
charge increase of 20% and cancelled the 
previous (1919) 8% reduction." 

Following a general decline of prices and 
business activity the City, however, applied 
for and received from the new Commission 
a reduction of the surcharge from 20 to 10%, 
a decrease which was made effective July 1, 
1921." In connection with the state-wide 
investigation and beginning April 1, 1922 
the New York City surcharge was temporar- 
ily cut further to 5%, and an average tem- 
ree reduction of 7% was ordered outside 

Yew York City." 

But the Company on June 12, 1922 ob- 
tained an interlocutory injunction from a 
United States District Court, which re- 
strained the Commission from enforcement 
of these April, 1922 reductions. The United 
States Supreme Court, on appeal of this case 
to it, concluded that the District Court had 
not “improvidently exercised its judicial 
discretion.”"® 

On January 25, 1923 the Commission in 
its decision in the state-wide investigation 
ordered an average increase of about 5%— 
there were increases and decreases ordered 
in the different schedules—in telephone 
rates throughout the State, and reductions 
in depreciation allowances and management 
fees were also ordered.’ In New York City, 
for example, there was a rate reduction, be- 
cause the prevailing (since July, 1921) sur- 
charge was reduced. The Company put 
these rates into effect. 

Almost one year later (January 23, 1924)!” 


N.Y. Tel. Co., 1 Annual Report, N.Y. Pub. Serv. 
Com., vol. 1, p. 234 (March 17, 1921). (The Commission 
began renumbering its annual reports after abolition of 
the Second District.) See Re N.Y. Tel. Co., P.U.R. 1921 
D 21 in which the Commission asserted that it has a 
discretionary right to increase rates temporarily with- 
out holding hearings. The City contested the right of the 
Commission to give a temporary increase, but the New 
York Court of Appeals supported the Commission (New 
York v. N.Y. Tel. Co., 189 N.Y. Supp. 701 (1921)). 

12 N.Y. Tel. Co., 1 Annual Report, N.Y. Pub. Serv. 
Com., vol. 1, p. 13. 

13 Re N.Y. Tel. Co., P.U.R. 1922 D 18 (March 3, 
1922). 

14 Case not reported. Failure of the Company to pe- 
tition the Commission for reconsideration of the case 
disappointed, perhaps angered, the Commission, which 
did not desire, of course, the consequent delays of fed- 
eral court litigation. 2 Annual Report, N.Y. Pub. Serv. 
Com. (1922), v. I, p. 15. 

1 Prendergast v. N.Y. Tel. Co., 262 U.S. 43 (April 16, 
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the Company again petitioned for a perma- 
nent increase of rates, and on February 1, 
1924 came a Company request for immedi- 
ate temporary increases.!® The Commission 
began its second state-wide investigation. 
About four months later the Commission 
denied the request for a temporary increase, 
although its investigation of the Company’s 
request for a permanent rate increase was 
continued.!® 

On May 1, 1924, however, the Company 
obtained an order restraining enforcement 
of the reduction of New York City rates 
which the Commission had ordered January 
25, 1923.7° This permitted return to the 10% 
surcharge and rate schedule of July 1, 1921. 
But no restraint was put upon enforcement 
of rates outside New York City. About three 
months later a statutory court ordered that 
this 10% surcharge remain in effect and that 
a special master for the case be appointed.”! 
When the special master, Mr. Isaac R. 
Oeland, was appointed on September 2, 
1924, and started hearings on the case Octo- 
ber 14, 1924, hearings were also being held 
by the Commission on the Company’s 1924 
request for a permanent increase in rates. 

While the Master’s hearings were in prog- 
ress, the Company requested modification 
by a statutory court of the preliminary in- 
junction dated May 1, 1924. A 17.9% sur- 
charge outside New York City and an in- 
crease of the New York City surcharge to 
35.8% were desired. This was denied March 
10, 1926.” 


1923); see also New York v. N.Y. Tel. Co., 261 U.S. 312 
(March 12, 1923). 

16 N.Y. Tel. Co. Investigation of Rates, 3 Annual Re- 
port, N.Y. Pub. Serv. Com. (1923), vol. 1, p. 93, P.U.R. 
1923 B 545; these rate increases were effective on March 
I, 1923. This decision also encompassed the earlier 
Buffalo and Syracuse cases, supra, n. 7. 

17 Frankfurter (op. cit., p. 97) and the Commission 
(Report of Commission on Revision ..., op. cit., p. 264) 
give this date. In 4 Annual Report, N.Y. Pub. Serv. 
Com. (1924), vol. 1, p. 13, however, the date given is 
January 24, 1924. 

18 4 Annual Report, N.Y. Pub. Serv. Com. (1924), v. I, 


p. 13. 
19 N.Y. Tel. Co., Rates, etc., 4 Annual Report, N.Y. 
Pub. Serv. Com. (1924), vol. 1, p. 127 (July 17, 1924). 
20 Case not reported. The appeal to the federal court 
was made April 26, 1924 (Frankfurter, op. cit., p. 97). 
21 N.Y. Tel. Co. v. Prendergast, 300 Fed. 822, P.U.R. 
1925 A 491 (July 26, 1924). 
2 N.Y. Tel. Co. v. Prendergast, 11 F. (2d) 162, P.U.R. 
1926 C 696. The Company’s request to the District 
(Footnote 22 continued on page 101) 
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On May 26, 1926 the Commission’s deci- 
sion was given for its second state-wide rate 
investigation, a case which began with the 
Company’s petition of January 23, 1924 for 
a permanent rate increase. No rate increase 
outside New York City was permitted; a 
$9,111,378 increase in revenue,” exclusive of 
a surcharge increase permitted May 1, 
1924 by the United States District Court, 
was granted for New York City.”4 Under pro- 
test the Company filed its tariff respecting 
this order. This Commission order was in- 
cluded with Special Master Oeland’s pend- 
ing court proceeding. 

The investigation before Special Master 
Oeland started October 14, 1924. It was 
guessed in 1926 that these hearings “... in 
all probability will continue through most 
of the year 1927; the plaintiff company hav- 
ing not yet completed the presentation of 
its... case.”25 On September 10, 1928, 
about four years after they began, the hear- 
ings before the Special Master were con- 
cluded.* Briefs of the counsel were filed in 
January, 1929. In his report, which was filed 
March 11, 1929,?” the Special Master con- 


cluded that the 1923 and 1926 Commission 
orders were confiscatory.?® The opinion of 


the statutory court, which was given on 
November 7, 1929, did not find the Com- 
mission-determined rates confiscatory, fixed 
$10,000,000 as the going value although the 
Company had sought at least $65,000,000, 
and fixed for July 1, 1926 a fair value of 
$397,207,925 and a fair return of $27,804,- 
555.29 The fair return estimates, which had 
been submitted, varied from $49,200,000 


(Footnote 22 continued from page 100) 
Court to convene this statutory court was made Decem- 
ber 24, 1925. 

% 6 Annual Report, N.Y. Pub. Serv. Com. (1926), v. 1, 
p. 18. This increase has been listed elsewhere as 
$11,075,373 or about 16% (N. Y. Pub. Serv. Com., 
supra, n. 1). 

4 Re N.Y. Tel. Co., P.U.R. 1926 E 1. The rate in- 
crease became effective July 1, 1926. Two commis- 
sioners, Prendergast and Van Namee, voted for larger in- 
creases. 

%6 Annual Report, N.Y. Pub. Serv. Com. (1926), 
v. 1, p. 17. 

% 8 Annual Report, N.Y. Pub. Serv. Com. (1928), v. 
I, p. 19. 

*7 The same date is given in N.Y. Pub. Serv.-Com., 
supra, n. 1, p. 264. But Frankfurter (0p. cit., p. 99), who 
says his data were checked by Col. Blakeslee, Counsel 
of the New York Commission, gives March 12, 1929 as 
the date. 


IOI 


on the Company’s Stone & Webster study 
to $25,635,000 fixed by the majority of the 
Commission.*° 

After the Commission had instituted pro- 
ceedings late in January, 1930 to determine 
the reasonableness of rates fixed by the Com- 
pany according to its interpretation of the 
findings of the statutory court, it ordered on 
January 31, 1930 a temporary rate reduc- 
tion, a decrease which was about 20% less 
than rates proposed by the Company.* 
Hearings were held until April 18, and on 
May 1, 1930 the Commission ordered per- 
manent rate reductions which amounted to 
an annual decrease of about $2,500,000 in 
the revenue requested by the Company.” 

During the next two years the Company’s 
lawyers worked to reduce the brief which 
would be submitted to the United States 
Supreme Court. For almost two years after 
this brief was submitted to the Commission 
and City, differences among the Company, 
Commission and City were being settled on 
about 3,000 points. Finally, on November 
14, 1933 the Supreme Court received 5,700 
pages on the case. After this extended 
struggle the Supreme Court on February 19, 
1934 dismissed the appeal.* 

It now was time for another rate case. 
Thus, the Commission on May 2, 1934 
started another rate investigation, particu- 
larly of rates for miscellaneous services and 
toll rates for short distances. Rate reduc- 
tions, which were ordered to be effective 
August 1, 1936, resulted in an anticipated 
annual revenue decrease of $4,152,000.™ 
Among the principal revenue reductions was 


28.9 Annual Report, N. Y. Pub. Serv. Com. (1929), 
v. I, p. 17. 

29 N.Y. Tel. Co. v. Prendergast, 36 F. (2d) 54, P.U.R. 
1930 B 33. The same date (November 7, 1929) is listed 
by the Commission (supra, n. 27), but Frankfurter (op. 
cit., p. 99) gives November 11, 1929 as the date of the 
decision. On December 27, 1929 the final decree, which 
was the same as the opinion of November 7, was filed. 

30 N.Y. Pub. Serv. Com., supra, n. 1, p. 266. As of 
June 30, 1926 the Master fixed the fair value at 
$518,109,584 and the fair return at $41,448,777. 

31 Re N.Y. Tel. Co., P.U.R. 1930 B 439. These tempo- 
rary reductions went into effect on February 1, 1930. 

8 Re N.Y. Tel. Co., P.U.R. 1930 C 325. A reduction 
was also made in toll rates for distances exceeding 40 
miles, N.Y. Tel. Co., Intrastate Toll Charges, 10 Annual 
Report, N.Y. Pub. Serv. Com. (1930), vol. 1, p. 501 
(October 22, 1930). 

3% N.Y. Tel. Co. 0. Maltbie, 291 U.S. 645. 

4 Re N.Y. Tel. Co., 14 P.U.R. (N.S.) 443 (June 26, 
1936). 
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the $760,000 on hand-set charges (where the 
monthly rate was reduced from 15 to 10 
cents),*® the $782,000 on service-connection 
charges, and the $1,360,000 on short-haul 
toll rates. After January 1, 1938 the Com- 
pany will not be permitted to make a charge 
for hand-set telephones to those subscribers 
who have had such equipment for 18 or 
more months. The Company has broken 
with precedent, and acceptance of these re- 
cent orders has brought (it is hoped) this 
expensive, continual litigation to an end. 

This 23-year investigation of New York 
telephone rates may be summarized in terms 
of the number of hearings, exhibits, wit- 
nesses, and pages of testimony for the five 
principal investigations (Table I). 

There is not a complete record of total 
cost of this two-decade investigation; none 
of the Commission’s costs have been re- 
corded. It has been estimated, however, that 
the Company’s appraisals of property valua- 
tion during the a investigation cost 
$5,000,000, and the Company reports 
$1,954,192 to be its total cost for the 1934-36 
controversy.*? 

This lengthy controversy is rightful 
leader of “old-age” rate cases. Twenty-three 


years of confronting innumerable legal bar- 


3% In 1927, when hand sets were first used, the charge 
was 50 cents a month. In 1933 the Commission ordered 
a reduction in the hand-set charge from 25 to 15 cents 
(City Affairs Committee of City of New York v. N.Y. 
Tel. Co., P.U.R. 1933 D 448 (April 4, 1933)). This order 
to reduce the hand-set charge to 15 cents per month was 
invalidated in N.Y. Tel. Co. v. Maltbie (N.Y. Sup. Ct., 
Appellate Div.), 15 P.U.R. (N.S.) 524 (May 13, 1936). 

3°N.Y. Pub. Serv. Com., Report of Commission on 
Revision of Public Service Commission Law, Hearings, 
v. I, p. 381. 

37 From correspondence with New York Telephone 
Company. Of this sum $236,828 was the amount of the 
Commission’s investigation cost billed to the Company. 


THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


riers, of costly court and commission investi- 
gations, and of the usual variation in fair- 
value estimates have ended in relatively 
modest rate reductions. These legal mean- 
derings reveal the blocking or exasperating 
delay of a Commission’s utility rate regula- 
tion, a delay which is attributable not to the 
commission form of regulation but to court 
procedures and more specifically to judicial 
requirements on utility valuation. Although 
thousands of rate cases never go to the 
courts, any commission sometime may en- 
counter a retardation of regulation like the 
extreme case described here. 


B. Chicago Telephone Cases* 


Rate increases permitted the Chicago 
Telephone Company by the Postmaster 
General, then in control of telephone com- 
panies, went into effect on June 16, Ig19.*° 
This was the Company’s first rate increase 
since 1913. On petition of the Company the 
Illinois Public Utilities Commission on July 
31, 1919 approved temporarily (until No- 
vember 30, 1919) the rates ordered by the 
Postmaster General except for reductions of 
four-party residence coin-box service and in- 
trastate toll rates and elimination of service- 
connection charges.‘° After it had incurred 
an annual wage increase of $1,750,000, the 
Company on November 15, IgIg petitioned 


38 Other summaries of these cases: Mr. Justice Bran- 
deis’ concurring opinion in St. Foseph Stock Yards Co. 
ov. U.S., 298 U.S. 38 (1936); Ill. Bell Tel. Co., Informa- 
tion as to Rate Revisions ...in Response to Request of 
The Federal Communications Commission, June 30, 
1936, pp. 5-7, 52-63, 148-52. 

39 Opinions and Orders, Ill. Pub. Util. Com. 174 
(1919). Petition for rate increases was refused in this 
case because of Federal Government control: Re Chicago 
Tel. Co., 6 Opinions and Orders, Ill. Pub. Util. Com. 903. 

40 Described in Re Chicago Tel. Co., 6 Opinions and 
Orders, Ill. Pub. Util. Com. 174 (1919). 


TaBLe J. SraTisTICAL SUMMARY OF THE NEw YorK TELEPHONE RaTE INVESTIGATIONS 








Investigation 


Number of 
Hearings 


Number of 
Exhibits 


Number of 
Witnesses 


Pages of 
Testimony 





Commission Investigations: 1920-23* 

New York City Case 

State-wide Case... — 
Second State-wide Investigation, 1924-26* 
a Master Oeland’s investigation, 1924-29"... 

mmission Investigation, 1934-36 





710t 


320 
408 
3°07 
3,288§ 
417|| 


7,875 
10,535 
7,922 
36, 532 
11,540 


63 82 
66 248 
60 120 
609 
919 141 














*8 Annuai Report, N.Y. Pub. Serv. Com. (1928), v. 1, p. 19. 
t Re N.Y. Tel. Co., 14 P.U.R. (N.S.) 443 (1936). 
t 416 days of hearings. 


One exhibit consisted of 22 volumes. 
Days of hearings. 
|| One exhibit consisted of 34 volumes. 





PUBLIC UTILITIES DEPARTMENT 


for a temporary increase in long-distance, 
connection, and moving charges. In fixing 
the temporary rates to be in effect until a 
final hearing the Commission ordered con- 
tinuance of existing rates except for higher 
charges for moving and intrastate tolls.” 

The Company persisted and on May 21, 
1920 asked again for an increase in rates. 
Five days later the Commission ordered 
continuance until June 30, 1920 of rates 
then in use.” Pending a final valuation the 
Commission decided on June 19, 1920 to 
permit a modification of the Company’s 
petition for higher Chicago-exchange rates. 
The annual effect of this temporary-rate 
change was estimated to be an 11.4% in- 
crease in gross revenue or $3,500,000.“ 

Finally, on December 20, 1920 and to be 
effective January 1, 1921 the Commission 
gave more than a temporary opinion on the 
Company’s rates. For Chicago fair value was 
fixed at $70,000,000 ($15,792,508 for sub- 
urbs), the depreciation charge was reduced 
to 6% of plant value, rate increases were 
authorized for all the Company’s exchanges, 
and toll rates were not altered. The appeals 
of the City from these decisions to the state 
circuit court were withdrawn on September 
4, 1923 after the Commission had reduced 
the Company’s rates and before the appeals 
had been argued.“ 

The Company was ordered September 13, 
1921 to show cause why its rates for the 
Chicago exchange should not be reduced. 
Hearings began September 21, 1921 and the 
oral arguments ended July 31, 1923. Reduc- 
tions of coin-box rates were made effective 
October 1, 1923; the return earned was re- 
duced from 9 to 744%.‘" It was estimated 
that this change effected a 4.5% reduction 
in annual gross revenue or about $2,000,- 


4! Tbid. 

* Re Chicago Tel. Co., 7 Opinions and Orders, Ill. 
Pub. Util. Com. 772 (May 26, 1920). 

8 Re Chicago Tel. Co., 7 Opinions and Orders, Ill. 
Pub. Util. Com. 888 (June 20, 1919). 

4 Il. Bell Tel. Co., Information as to Rate Revisions, 
etc., op. cit., June 30, 1936, p. 150. 

% Re Chicago Tel. Co., 8 Opinions and Orders, Ill. 
Pub. Util. Com. 372 (1921). 

© Supra, n. 44 at p. 151. 

§7 Til. Comm. Com. v. Chicago Tel. Co., P.U.R. 1924 
A 213 (August 16, 1923). 

‘8 Supra, n. 44 at p. 53. 

© Supra, n. 45. 

50 Case not reported. The Circuit Court of Cook 
County on May 18, 1925 affirmed the Commission’s de- 
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ooo.48 A major issue in all subsequent litiga- 
tion on these rates was subtraction here, as 
in the preceding case, of the $26,000,000 depre- 
ciation reserve in determination of fair value. 
Also, as the former Commission had done,*® 
the American Telephone and Telegraph 
management fee (414 % of gross revenue) was 
altered to be $2.10 per station each year. 

On December 21, 1923 a United States 
District Court granted an interlocutory in- 
junction restraining enforcement of these 
rates.5° The Company was required to hold 
excesses above the Commission-ordered re- 
duction for the possibility of a refund. This 
order of the District Court was affirmed by 
the United States Supreme Court on October 
Ig, 1925.5 

In November, 1926 the Illinois Bell Tele- 
phone Company sought from the United 
States District Court a permanent injunc- 
tion against enforcement of the 1923 rates. 
With the Court’s acceptance of the Com- 
mission’s findings of fact and the 744% re- 
turn, the request was denied July 1, 1927.” 

In a second trial that began April 15, 1929 
before the United States District Court 
(statutory court), the Company again 
sought and this time obtained (about one 
year later) a permanent injunction against 
enforcement of the 1923 order.® The fair 
value fixed by the Commission was held 
to be too low, deduction of the depreciation 
reserve to determine fair value was erroneous 
since “revenue paid by the customers for 
service belongs to the company,” and re- 
specting management fees “‘it is not incum- 
bent on plaintiff to show the cost of the 
services to the American Company.” The 
delay of the case for six years between 1923 
and 1929 was attributed by this Court to the 
City and Commission.™ 


cision after appeal (filed September 13, 1923) of the or- 
der by the City of Chicago. 

51 Smith o. Til. Bell Tel. Co., 269 U.S. 531 (1925). 
Transcript of the record was filed February 14, 1924 or 
about 1% years before the Court’s decision. 

82 J/], Bell Tel. Co. v. Smith, 39 Fed. (2d) 157 (July 1, 
1927). 

53 Ti]. Bell Tel. Co. v. Smith, 38 Fed. (2d) 77, P.U.R. 
1930 B 148 (January 31, 1930). The final decree grant- 
ing a permanent injunction was entered on February 28, 
1930. 

54 “Delay in bringing the case to trial is attributable 
to the city. The company has been ready at all times to 
proceed. Postponements were sought repeatedly by the 
city on the ground of change of counsel, lack of prepara- 

(Footnote 54 continued on page 104) 
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On appeal of the District Court decision 
the Supreme Court gave its first of two im- 
portant decisions in this litigation.® In re- 
manding the case to the District Court evi- 
dence was requested on values, expenses, 
and revenue for each year since 1923, on 
earnings of Western Electric, on the reason- 
ableness of the American Company’s man- 
agement fee, and on the proper depreciation 
allowance. After the District Court had 
reinstated the interlocutory injunction, the 
Commission’s appeal from reissuance of the 
injunction was denied with the order to 
“proceed with the trial of the cause.’”’5” 

Not until April 29, 1933 did the District 
Court give its decision on the rehearing.§ On 
the basis of new findings enforcement of the 
Commission order was again permanently 
restrained and the Company, of course, was 
released from the obligation to pay refunds. 
Neither profits nor the prices of Western 
Electric were believed excessive, although 
overpayments were found among manage- 
ment fees between 1928 and 1932. The rate 
of return was gradually reduced from 744% 
in 1923 to §14% in 1932; 8%was allowed for 
going value; and the depreciation allowance 
was reduced. 

The second opinion of the Supreme Court 
on this case, which was considered a “‘com- 
plete victory” for the City and Commission, 
was given April 30, 1934.°° In ordering dis- 
solution of the injunction and refunding to 
customers, one of the Supreme Court’s prin- 
cipal disagreements with the District Court 
was on the depreciation allowance. Taking 
cognizance “of the disparity between the 
actual extent of depreciation and the amount 
of the depreciation reserve,’®® the Court 


(Footnote 54 continued from page 103) 
tion and inability to procure money to employ experts.” 
It was further charged by the Court that the Commis- 
sion and City were “... projecting the effect of the 
order of 1923 to a time when changed conditions re- 
quire another investigation....” 

5 Smith o. Ill. Bell Tel. Co., 282 U.S. 133 (December 
I, 1930). 

6 Respecting the $26,000,000 depreciation reserve it 
was observed that though “... property paid for out 
of moneys received for past services belongs to the com- 
pany...,” this “...does not make it necessary to 
allow similar accumulations to go on if experience shows 
that these are excessive.” 

57 Smith v. Ill. Bell Tel. Co., 283 U.S. 808 (May 25, 
1931). See also Ex Parte Smith, 283 U.S. 794 (April 13, 


1931). 
58 Ti]. Bell Tel. Co. v. Gilbert, 3 F. Supp. 595, P.U.R. 
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concluded that the Company did not sustain 
its burden of proof here. With the Company 
“proving too much” on its “elaborate esti- 
mates and computations,” the Court was 
content to conclude that the Company had 
not proven confiscation. 

On June 11, 1934 the District Court 
ordered the Company to start refunding 
$18,795,000 to customers, and about a 
month later the consumers’ lawyers received 
their fee, 714% of the refunds. On June 1, 
1937 unclaimed refunds totalled about 
$1,600,000. The United States District Court 
on December 23, 1937 concluded that the 
unclaimed refunds could be kept by the 
Company rather than be transferred to the 
state, city, and county.°* The Commission, 
however, was allowed $60,000 of unclaimed 
refunds for its expenses in this case. Recon- 
sideration of this opinion is being sought by 
the Commission. 

As with all “old-age” rate cases, closure of 
one controversy marks the long-awaited 
time for commencement of another rate in- 
vestigation. Thus, on July 10, 1934 the Com- 
mission asked the Company to show cause 
why its rates should not be reduced. “For 
the first time there will be a complete in- 
vestigation by the Commission of company 
expenses, rates, value, etc., on a state-wide 
basis.”’®? The Commission order was issued 
November 22, 1937 by which two-party 
residential service with a monthly minimum 
of 45 calls may be obtained in Chicago for 
the old price of similar four-party service.® 
Minimum calls were increased for other resi- 
dential-measured service. Optional rates will 
provide an opportunity for lower charges on 
toll calls in the Chicago “‘metropolitan area.” 
A uniform five-cent toll rate was made be- 


1933 E 301. Final decree was entered June 28, 1933, the 
date of appeal of the decree by City and Commission 
to the Supreme Court. 

59 Lindheimer v. Ill. Bell. Tel. Co., 292 U.S. 151. It 
was estimated that this decree resulted in a 2% de- 
crease in annual gross revenue or about $1,136,000. 

60 “Fisting” depreciation as based on the Company 
claim of 8% of cost was $15,828,000 in 1931. The depre- 
ciation reserve in 1931, however, was $48,362,000. (Idid.) 

6 77]. Bell Tel. Co. v. Lindheimer, __ F.(2d) —_. The 
author is indebted to Mr. Harry R. Booth, Counsel, 
Illinois Commerce Commission, for this information. 

17 Annual Report, Ill. Comm. Com. (1933-34), P- 3- 

8 18 Annual Report, Ill. Comm. Com. (1934-35), P- 
20 (Italics supplied). 

83 Ti. Comm. Com. o. Ill. Bell Tel. Co., Case Nos. 
23146 and 23774. 
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TABLE II. SraTisTICAL SUMMARY OF CHICAGO TELEPHONE RATE INVESTIGATIONS 








Jurisdiction and Date of Decision 


Days of 
Hearings 


Pages of 
Testimony 


Number of 
Exhibits 


Pages of 
Exhibits 





Commission Investigation: 1919-20 
Rate Controversy: Sept. 1921-Apr., 1934 
Commission, 1921-23 


97 


45 


9,186 


41442 
178* 


225 


264 


2,000 


8,256 
654T 


Statutory Court, 1923 

U. S. Supteme Court, 1925 
Statutory Court, 1930 : 

U. S. Supreme Court, 1930 

U. S. Supreme Court, 1931 
Statutory Court, 1933 

U. S. Supreme Court, 1934 

Commission Investigation, 1934-37 





548} 
29 3,058 322 
2,697} 


244 
55 76538 
5,066 
3,000 


1,529 


1,083§ 9,629§ 


over 100 














* Pages of pleadings. 
t Pages ot affidavits. 


tween each exchange area bordering on the 
Chicago city limits and the adjoining cen- 
tral-office area. Lower rates were prescribed 
for a number of other Illinois towns. Aban- 
donment of the monthly charge on hand- 
sets was ordered for all customers of the 
Company, although in some instances a 
charge may be made for change of type of 
instrument. The Company was also ordered 
to continue absorption of the 3% gross- 
revenue tax® which alone amounts to about 
$2,265,000 each year. In addition, it is esti- 
mated that rate reductions represent an 
annual saving of about $2,646,000. 

This prolonged investigation of Chicago 
telephone rates may be statistically sum- 
marized in terms of hearings and testimony® 
(Table II). 

During the Commission’s investigation in 
Ig1g and 1920 the Company paid $107,921 
for services other than work of its own em- 
ployees. It estimated that the Company ex- 
pended $1,261,221 on the rate controversy 


64 In an order of May 11, 1933 hand-set charges of 25 
cents per month were to be discontinued for any cus- 
tomer who had used such service continually for 3 years. 
(In Re Ill. Bell Tel. Co., P.U.R. 1928 C 283, the charge 
had been reduced to 25 cents per month.) On April 30, 
1936 the charge was reduced to 15 cents per month, and 


t Pages of record. 
§ Inclusive of depositions. 


between 1921 and 1934. Up to June 30, 
1936 the Company had disbursed chiefly for 
valuation studies $1,367,745 on the state- 
wide investigation that began in July, 
1934.°" 

There may now be respite from legal con- 
troversy about telephone rates in Chicago. 
For 18 years these rates have been in almost 
continuous litigation. Again it is shown that 
legal resorts, some of which were used in this 
instance by interests seeking rate reductions, 
are available for forestalling rate changes. If 
equivalent delays were encountered in every 
rate dispute—only rarely are rate controver- 
sies as prolonged as the Chicago and New 
York telephone investigations—prevailing 
and not too effective regulation would be 
less effective. 

C. Emery TROxEL 


Assistant Professor of Economics, 


Wayne University. 


2 years of continuous use of a hand-set would eliminate 
the charge for any customer. (19 Annual Report, Ill. 
Comm. Com. (1935-36), p. 18.) 

6 Laws 1935, p. 1195 (Senate Bill 209). 

6 Supra, n. 44 at pp. 5-6, 2-62, 148-152; supra, n. 63 
at p. 2; correspondence with Mr. Harry R. Booth. 

87 Supra, n. 44 at pp. 5-6, 52-62, 148-52. 
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Urban Land 


Nolen, John and Hubbard, Henry V. Park- 
WAYS AND Lanp VALUES. Cambridge: Har- 
vard University Press, 1937. pp. xiv, 135. 
$7.50. 

This study is the outgrowth of the curi- 
osity of two men well known in the city plan- 
ning profession who set out to discover what 
benefits to land owners and to a community 
were reasonably to be expected from park- 
ways. Such an inquiry is attended by many 
difficulties, such as variations in types of 
parkways, shifts in real estate values from 
numerous causes, variations in land use, and 
changes in social and economic conditions 
affecting urban real estate. 

The three outstanding examples of suc- 
cessful parkway design and construction 
were selected for special examination, i.e., 
the parkways of Metropolitan Boston, the 
Kansas City Parkways, and the West- 
chester County (N.Y.) Parkways. The book 
is valuable alone because of the description 
of these systems, their cost, the methods of 
financing used, and the function performed 
by the parkways in their respective com- 
munities. 

Each of these systems serves a different 
type of urban community—a city, a metro- 
politan area, and a county (which is also 
part of a metropolitan area). One system is 
of recent origin, the other two were initiated 
over 40 years ago. 

A sample area was selected for study of 
land values in each of the three communities. 
In Boston this area was adjacent to the 
Jamaicaway and parts of the Riverway and 
Arborway; in Kansas City the area selected 
was adjacent to Gillham Road Parkway; 
and in Westchester County an area adjacent 
to the Bronx River Parkway was selected. 
In each case a separate method was used to 
determine values and costs. The reader may 
disagree to some extent perhaps with meth- 
ods used or with the relative weight given 
to each of the numerous variable factors, but 
certainly it appears that no important fac- 
tors have been overlooked and that the 
authors cannot be accused of distorting esti- 
mates for the purpose of proving any par- 
ticular thesis. The whole inquiry is as thor- 


ough as could possibly be expected without 
the expenditure of an unusually large sum of 
money, and is approached in the true spirit 
of research, regardless of what the result 
might be. 

The reader will have to judge results for 
himself. It would appear that, in some in- 
stances at least, there are very definite gains 
to abutting land owners, lesser gains to 
owners of adjacent lands, and gains to the 
community in added taxable values. This is 
not to mention intangible gains to the com- 
munity in recreational values and aesthetic 
values. 

To persons interested in city and regional 
planning or in the relation of well designed 
open spaces to urban realty values, the book 
is valuable in many ways. The introduction 
and the chapter entitled “Summary and 
General Remarks” contain much interesting 


and useful comment. There are a number of 


excellent illustrations. 

Our American communities need more 
Hoggan information of the type contained in 
this study as an aid to more intelligent 
planning. One lays down this book, however, 
with a feeling that our urban communities 
are sadly lacking in common judgment and 
foresight when so few of them have de- 
veloped good systems of parkways while 
they have spent and are continuing to spend 
extremely large sums of money on ordinary 
streets and highways which do not offer 
equal values in traffic relief, in real estate, in 
permanent taxable values, or in recreational 
or aesthetic advantages. 

Har.anD BaRTHOLOMEW 
City Planner, 
St. Louis, Mo. 


Warren, George F. and Pearson, Frank A. 
Wor.p Prices AND THE BuitpinG In- 
pustry. New York: Fohn Wiley & Sons, 
Inc., 1937. pp. 0, 240. $3.50. 

The authors of this book believe that 
“next to the variations in the value of 
money, the business cycle is the most im- 
portant business variable” (p. iii), and that 
fluctuations in building activity are one of 
the important parts of Sees cycles. From 
this general hypothesis the authors proceed 
to treat prices and building independently. 
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The book is not a discussion of the interre- 
lationships between prices and building 
fluctuations. 

The apparent explanation of this treat- 
ment of world prices and building is found 
in Chapter VIII which develops the idea 
that irregular fluctuations in business are 
largely the result of normal periodic fluctua- 
tion in the components of business. Activity 
in each industry fluctuates with changes in 
the supply and demand for its product; and 
supply and demand are conditioned largely 
by the durability of the product and the ease 
with which new supplies may be brought 
onto the market. Thus there may be fairly 
definite cycles two years in length for textile 
products, five- to eight-year cycles for hogs, 
and eighteen-year cycles for building. “The 
business cycle” is a composite of these many 
individual cycles of different lengths and 
therefore never repeats itself in any short 
period of time. By inference at least, the 
authors feel that the effect of price changes 
and of fluctuations in building may be add- 
ed together in a similar manner. 

The section of the book on world prices 
is devoted largely to a presentation of 

rice indices for 40 basic commodities, in 
both gold and local currencies, in 14 coun- 
tries. This material is presented in numer- 
ous statistical tables and charts. The under- 
lying theory of this section is that prices of 
basic commodities are determined in a world 
market, and consequently the prices of basic 
commodities when expressed in gold tend to 
fluctuate together regardless of currency 
manipulation within a country. The con- 
tribution of the authors in this respect is 
primarily statistical, rather than theoreti- 
cal. It is regrettable that the many statistics 
presented are not associated more closely 
with the conclusions. Generalizations are 
sometimes stated abruptly, and are not al- 
ways evident from the charts immediately 
preceding or following the statement. 

The section on building is profusely il- 
lustrated with charts depicting fluctuations 
in building activity over long periods of 
time. The numerous charts for the United 
States show clearly the major cycles or 
waves in building activity, lasting approxi- 
mately 18 years. Data presented for Ger- 
many, England, Scotland, Holland and 
Sweden also reveal a similar tendency of 
building to fluctuate by long waves. 

The authors have reached a number of 
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interesting conclusions regarding fluctua- 
tions in building activity. “The major force 
causing building seems to be an increase in 
demand for buildings relative to the supply, 
rather than high or low costs of building and 
financing. Usually properties are constructed 
primarily on the basis of expected income 
rather than because of low costs” (p. 144). 
It follows, then, that “stable money alone 
will not prevent cyclical fluctuations in pro- 
duction because there is a strong human 
tendency to anticipate the continuance of 
the present” (p. 176). To prevent building 
cycles from becoming more violent, at least 
three things are necessary: ‘‘(1) a currency 
system that will prevent wide fluctuations 
in the purchasing power of the dollar; (2) 
better statistics, more research work, and 
public education concerning building cycles; 
(3) definite plans for city, state, and federal 
government to extend building activity 
when private building is low and curtail 
such construction when private building is 
too active” (p. 178). The book relies upon 
presentation of many statistical data to 
support these conclusions rather than an 
extensive explanation of why the conclusions 
are reasonable. 
Wituiam H. Newman 

Assistant to the 

Treasurer, Marshall 

Field and Company 


Nelson, Herbert U. and Nelson, Marion 
Lawrence. NEw Homes 1n OLp CounTRIEs. 
Chicago: National Association of Real Estate 
Boards, 1937. pp. 124. $1.25. 

Coincident with national discussion of 
President Roosevelt’s proposal for encour- 
agement of the building of three or four 
million new homes or housing units over 
the next five years comes publication of 
New Homes in Old Countries. It is a descrip- 
tion and analysis of the great present home- 
building movement in England, Sweden, 
Germany, and Italy and raises the question 
as to what social policy or method our busi- 
ness statecraft must develop to produce a 
like impulse here. 

The Seah is a lively human travelogue of a 
family motor trip of some 10,000 miles in 
nine countries of Europe and of conversa- 
tions with leaders of the housing movement, 
both governmental and private, builders, 
manufacturers, financiers, city planners, 
cooperative building societies, and wayside 
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home owners. It is written in conversational 
style and is designed for the general reader. 

The authors conclude that, “if the old 
countries can have new homes, young 
America can have them, but the great new 
movement for home ownership in Europe 
has as its foundation conditions we have not 
yet created for ourselves in respect to: (1) 
financing; (2) taxes. The first two require- 
ments for any housing and home ownership 

rogram of the kind that is making current 
len history would have to be the 
lifting of half the tax load from homes and 
the cutting in two of financing charges.” 

The method proposed is the creation of “a 
Federal homestead registration system which 
would permit any citizen who desires to own 
a home or cooperative apartment to register 
the project he wishes to undertake with a 
Federal bureau. Such registrants would be 
eligible for go per cent mortgage loans re- 
payable in thirty years at a rate of interest 
of 3 per cent. The government could insure 
such loans if made by private capital or 
could make them available from govern- 
ment sources. If the government acts as 
trustee for all homesteads until they are 
paid for, it could limit their taxes by agree- 
ment with local governments, so that a 
homestead owner would not pay more than 
I per cent of the value of his home in taxes 
in any one year.” 

HeEten C. Moncnow 

Of the Fournal Staff 


Land Resources 


Peterson, George M. Diminisuinc Returns 
AND PLANNED Economy. New York: Ron- 
ald Press Co., 1937. pp. xii, 254. $3. 

So much has been said about economic 
planning by writers not “properly grounded 
in fundamental theory” (solemn phrase) 
that one opens up a book as ambitiously 
titled as the one under review with consider- 
able hope. Professor Peterson’s book is dis- 
appointing. The relationship implied in the 
title is developed in such a way as to obscure 
the argument. A neat exposition of the prin- 
ciple of diminishing returns dies aborning 
just when it is beginning to open up signifi- 
cant problems. Generalizations without prop- 
er qualification abound and terms are ill 
defined throughout. 

The argument runs, logically enough, as 
follows: The principle of diminishing returns 


operates “through the proportions and 
changes in the proportions of numerous vari- 
ables.”” The importance of fixity of one or 
more of the factors (usually land) has been 
overemphasized in customary interpreta- 
tions. In the present state of the arts, espe- 
cially in America, fixity of resources can be 
dismissed from consideration as irrelevant. 
As a matter of fact, a decrease in population 
should be prevented in the interests of main- 
taining proper proportion of the variables 
and the avoidance of diminishing returns. 
The job of economic planning is that of 
maintaining the most efficient moving bal- 
ance of economic elements. Because of the 
non-predictable nature of economic forces 
operating across international boundary lines 
and because of the inadequacies of interna- 
tional government, a really stable economic 
set-up can be planned and regulated only on 
the basis of considerable national self-suffi- 
ciency. The degree to which this state may 
be beneficially achieved must be held in 
mind by the planning authority, since prin- 
ciples and aims valid in a 100% self-sufficient 
economic universe may be utterly invalid in 
a 50% self-sufficient universe. Private enter- 
prise has frequently failed because it all too 
often creates inefficient proportions of eco- 
nomic elements. 

The theoretical exposition of the law of 
diminishing returns is well worth the read- 
ing. However, the author bases his entire 
discussion of its nature, complexity, and 
universality on the assumption that only 
two productive factors are combined in 
varying proportions to produce only one 
product. It is difficult to see how an ade- 
quate theoretical basis for economic plan- 
ning can be derived from principles devel- 
oped under these limitations. It is interesting 
to note that, while the author decries the 
assumption of fixity of one factor, he himself 
performs a mathematical manipulation 
which admits this despised abstraction into 
his own discussion. His most significant 
curves could not have been derived without 
it. As to the objectives and methods of plan- 
ning, the book is quite general. This problem 
is oversimplified. 

Typical of the careless use of words are: 
the statement (p. 24) that a wheat plant is 
a good economist; a particularly inept defi- 
nition of opportunity costs (p. 73); two not 
entirely consistent definitions of ‘‘a complete 
economic universe” on opposite pages (pp. 
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202, 203); and a statement to the effect that 
the problem of the distribution of income 
among families has been solved by the use 
of some form of money (p. 205). 

GeorcE J. Capy 


Assistant Professor of 
Economics, Northwestern 
University 


Cole, William E. and Crowe, Hugh Price. 
Recent Trenps 1n Rurat PLANNING. 
New York: Prentice-Hall, Inc., 1937. pp. 
wv, 579: $3.50. 

This is an interesting attempt at a new 
kind of book. While the authors hope that it 
will be a “‘handbook for that great army” of 
rural workers and the “layman who has a 
constructive interest in rural problems,” its 
format is that of the textbook—bold-face 
side-heads and bibliographies after each 
chapter. Presumably, therefore, the authors 
foresee a new kind of course, one broader 
than courses in rural sociology and com- 
munity organization, because it will not only 
deal with the church, recreation, juvenile 
delinquency, health, and education (upon 
each of which the book contains a chapter), 
but will show the wise planning of land use 
as the basis of fruitful community life. The 
book accordingly treats equally of land-use 
planning and land settlement. A 50-page 
chapter on rural electrification reflects per- 
haps the special climate which surrounds the 
authors as teachers at the University of 
Tennessee. 

One must again compliment sociologists 
on a hardihood which emboldens them to 
range far into fields other than their own. 
(See my remarks on Rupert Vance’s Hu- 
man Geography of the South in this Fournal 
for August, 1933.) We talk much of the need 
for synthesis in the social sciences; we should 
encourage serious attempts at the synoptic 
view. The authors are indeed up to the min- 
ute. Their discussion of the rural police 
problem presents the latest recommenda- 
tions of the most authoritative students of 
police administration; they reprint verbatim 
the statement of the American Society of 
Planning Officials on the proper organization 
of a planning commission. In seeking to 
cover so much ground, they may be forgiven 
if each problem is given elementary treat- 
ment. 

The dangers of such an undertaking have 
not been avoided entirely in this book. For 
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example, the projects of the Suburban Re- 
settlement Division of the RA have no place 
in a chapter on Land Settlement; they were 
never thought of even as subsistence home- 
steads, let alone as back-to-the-land enter- 
prises. And the “Selected Bibliographies” in 
each of 16 fields seem, at least on the topics 
with which I am familiar, undiscriminating. 
Nevertheless, one can hope warmly that 
there is coming to be recognition of the need 
which this book is intended to meet. 
Cuar.es S. ASCHER 
Secretary, Committee on 
Public Administration, 
Social Science Research Council 


Public Utilities 


Zwicky, J. Friedrich. Pusiic UTIiTies. 
Fena: Gustav Fischer, 1937. pp. xiv, 260. 


This work on public utilities in the United 
States is a doctoral dissertation at the Uni- 
versity of Zurich, and is based upon studies 
conducted by the author during a visit to 
this country in 1929 and 1930. Dr. Zwicky’s 
analysis and description are not carried be- 
yond 1933, and since this year marks a cer- 
tain breach of continuity, he is satisfied that 
his is the picture of a well defined period. 

The aim of the book is to acquaint the 
German reader with the concept, nature, de- 
velopment, importance, organization, public 
regulation, and structure of American public 
utilities. It is significant that the author does 
not undertake to translate for his readers the 
term “public utility” (it would mean some- 
thing like “general usefulness”). Because 
there is no corresponding legal concept or 
economic entity abroad, Dr. Zwicky devotes 
much of the first part of his book to the task 
of clarifying and explaining the untranslat- 
able term. Since the key to understanding is 
to be found in the economic development of 
America, Dr. Zwicky takes his reader back 
to the colonial period, “distinguished espe- 
cially by the wars against the Indians” (p. 
43), works forward from there through the 
panic of 1837, past the railways, and arrives 
finally at his “public utilities in the narrow 
sense.” The data in this section extend in no 
case beyond 1931, and frequently only to 
1927. Dr. Zwicky does not offer his readers 
the freshest of material. 

In his treatment of public regulation, the 
author touches only superficially on the prob- 
lems of valuation and rate-making. His main 
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attention is given to the organization of, and 
relations between, the regulating bodies. 
After discussing the chief weaknesses of the 
system of regulation (particularly with ref- 
erence to interstate commerce and the hold- 
ing company problem), Dr. Zwicky notes 
the dissatisfaction in many quarters and 
addresses himself to the problem of reform. 
Public ownership he does not regard seri- 
ously, “‘for it represents only a purely politi- 
cal demand of certain left-wing circles, who 
are called ‘liberals’ ” (p. 164). Reform of 
regulation he views as a long and difficult 
task, fraught with theoretical difficulties no 
less serious than the practical obstacles. 
The fourth ‘typically American” char- 
acteristic of Dr. Zwicky’s public utilities is 
their financial structure. The first three fea- 
tures are the “purely American concept,” 
the preponderance of private enterprise, and 
the “‘specifically American methods of super- 
vision.” The last third of the book is devoted 
to description and classification of “the most 
important public utility structures.’ 

n general, it is to be regretted that the 
author does not draw more parallels with 
Switzerland or with Germany, since the 
value of his work lies in his outsider’s point 
of view, which is only too little in evidence. 
Finally, there is no index, and the citations 
in English contain numerous errors in spell- 
ing and the like. 
D. S. Watson 
Assistant Professor of 
Economics, George 
Washington University 


Kennedy, William F. THe Osyective Rate 
Pian. New York: Columbia University 
Press, 1937. pp. 8}. $1.25. 

This study is chiefly a record of the experi- 
ence of three operating subsidiaries of the 


Commonwealth and Southern Corporation 
with the objective rate plan during the — 
short period from October, 1933 throug 


June, 1936. The record includes a discussion 
of the background of the plan, its purposes, 
its development, and some interesting fac- 
tual data regarding sales to and revenues 
from residential customers of the three com- 
panies (Alabama Power Company, Georgia 
Power Company, and Tennessee Electric 
— Company) which first adopted the 
an. 
. The conclusions which the author draws 
are not of great significance, principally be- 
cause it appears that they would apply with 
equal force in the case of any good promo- 
tional rate, including the objective type rate. 
It is unfortunate that some conclusions could 
not be reached regarding the value of the 
objective type rate as compared with other 
promotional type rates in stimulating in- 
creased use of service. The situation was very 
complex; other potent factors affecting the 
increase in sales which accompanied the ob- 
jective rate plan included the immediate 
rate cut made when the objective rate plan 
was adopted, the increase in purchasing 
power of consumers in the territory under 
consideration, together with “one of the best 
organized sales campaigns ever instituted 
by any utility.” Under such conditions it 
was practically impossible to reach any valid 
determination of the effect of the rate itself 
in stimulating increased use. 

The chief value of the book lies in the 
factual material which it contains, and in 
the discussion of the development of the rate 
plan. This should not be looked upon as 
purely “historical” material, for the objec- 
tive rate plan is a special-purpose plan, and 
beyond all doubt circumstances will againe 
arise in which this form of rate can be prof- 


itably employed. 
W. J. CRowLey 


Assistant in Office of Vice President 

in Charge of Operations, Public Service 
Company of Northern Illinois; Lecturer 

in Public Utilities, Northwestern University. 
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